AGENDA

LE CLAIRE BOARD OF ADJUSTMENT
Thursday - April 21, 2022, 7 p.m.
LeClaire City Hall

I.

CALL TO ORDER – Chairperson Kamp

II.

ROLL CALL – (Donald Cordts, Steven Fye, Linda Kamp, Debbie Smith, Luanne
Taylor)

III.

MINUTES
1) Consider March 17, 2022 minutes

IV.

NEW BUSINESS
1) New board member orientation

VI:

ADJOURN

S: word\BOA\BOA Forms\Agenda Outline\021518.doc

ZONING BOARD OF ADJUSTMENT
MEETING MINUTES
THURSDAY, MARCH 17, 2022
The Board of Adjustment Meeting was called to order by Chairperson Kamp at the City Hall Council
Chambers, 325 Wisconsin Street at 7:00 p.m. on Thursday, March 17, 2022. Present: Fye, Kamp, Smith,
Cordts and City Administrator Bockenstedt. Absent: None.
Minutes:
Motion was made by Smith, Seconded by Cordts to approve the February 17, 2022 Minutes. Motion carried
unanimously on roll call vote.
New Business:
Interview, review, consider, and recommend to the City Council one candidate to fill the Board vacancy
that will be created upon the expiration of Bill Gillespie’s term. The Board asked questions of LuAnne
Taylor, 701 Titus Court, the only female applicant for the position. Motion was made by Fye, seconded by
Smith to recommend approval of Luanne Taylor to the Board of Adjustment. Motion carried unanimously
on roll call vote.
Adjournment:
Moved by Fye, seconded by Cordts, to adjourn at 7:23 pm. Motion carried unanimously on roll call vote.
______________________________________
Linda Kamp, Board of Adjustment Chairperson
Attest:
_________________________________________
Dennis Bockenstedt, City Administrator
Respectfully Submitted,
Tracy A. Northcutt
City Clerk
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SUPPLEMENTAL RULES of PROCEDURE
Le Claire Board of Adjustment
Articles 2 & 4 approved April 6, 2017 & Articles III - XIV approved Dec. 18, 2014

ARTICLE I. AUTHORITY
The Le Claire Board of Adjustment [Board or BOA] shall have that authority which is
conferred by Chapter 414.7 – 414.19, of the Code of Iowa, as amended; the City of
LeClaire Zoning Ordinances, Article III.3, entitled “Board of Adjustment,” [Ordinance]
and through the adoption of these procedural rules. Additional citations are included
where relevant.
ARTICLE II. MEMBERSHIP
Section 1. Qualifications. The Board of Adjustment shall consist of five (5) members
appointed by the Le Claire City Council [Council]. All members of the Board shall be
qualified electors of the city of Le Claire, Iowa. A majority of the members of the Board
shall be persons representing the public at large and shall not be involved in the business
of purchasing or selling real estate. (I.C. S. 414.8)
Section 2. Composition. (Gender Balance). The Board of Adjustment will consist of
five members (two male, two female, and one alternating.) When filling any vacancy,
except the “odd remaining position” the vacant position will be filled by a person of the
same gender. If, after attempting in good faith for (90) days to fill a vacancy with the
appropriate gender, and using a fair and unbiased method of selecting the best qualified
applicants the effort is unsuccessful, the City shall use a fair and unbiased method to
select the best qualified applicant, (See I.C. Section 16.69A; Ord. 783 III.3-1.3; and City
Code, Chapter 24.02).
Section 3. Compensation. Members shall serve without compensation, but may be
reimbursed for expenses incurred for travel outside the city on designated Board
business. Such expenses must be submitted to the City Administrator. Members may not
accept gifts from applicants or their emissaries.
Section 4. Membership Tenure. The length of term is five (5) years. Except as
provided elsewhere in the Code, Board of Adjustment members may serve a maximum of
two (2) uninterrupted terms (10 yeas). A member who served a vacated term of two
years or less may serve an additional two (2) terms, not to exceed twelve (12) years. In
either case, members may be reappointed after taking a two (2) year membership hiatus
but only after complying with all the membership application provisions for that position
(See I.C. 414.8, City Code, Chapter 24.03)
Section 5. Attendance Requirements. Meeting attendance is critical as a minimum of
three members must be present for the board to grant a variance, special exception, or
decide on an Appeal. (I.C. S. 414.8, 414.14 and Ordinance III.3) The Board cannot fulfill
its obligation to the public if they are unable to act on a timely basis. Members are
expected to keep abreast of meeting schedules and notify staff as to their ability to attend.
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An attendance report will be made at least annually, or more often upon the request of the
Board.
a. The Board may recommend to the Council removal from office of
any Board member having two (2) or more consecutive unexcused absences. An
unexcused absence is defined as any meeting missed without prior notice.
b. The Board may recommend to the Council removal from office any Board
member having failed to attend at least 75% of meetings in any 12 month
period.
c. Members shall be removable for cause by the Council upon written charges
after a public hearing. (See I. C. S. 414.8 and Ordinance, III.3-4)
Section 6. Resignations/Board Vacancies. Any vacancy on the Board because of
death, resignation, long-term illness, disqualification, or removal shall be filled by the
Council for remainder of the unexpired term after at least thirty (30) calendar days of
public notice of the vacancy. Expiring terms will be filled by appointment of the Council
for the full five year term.
a. Members wishing to retire or to resign from the board should submit
notice to the Secretary, in writing, at least sixty (60) calendar days in
advance of the effective date of resignation. The Secretary will notify
the Board of the vacancy.
b. In the event of an emergency resignation midterm, notification should
be made in writing as soon as possible.
ARTICLE III. MEMBER RECRUITMENT AND SELECTION
Section 1. Recruitment Procedures. A good faith effort for member replacement
practices shall include the following minimum strategies: (See I. C. 69.16A).
a. Publicize beginning immediately upon receipt of written notice of the impending
vacancy and continue for no less than one month.
b. Indicate whether the opening is to be filled by a male or a female.
c. Post notices in usual locations for public notice, including but not limited to at least
the following; Mother Hubbard’s’, Post Office, Library, City Hall, Bits and Pieces,
etc.) (Staff)
d. Ask BOA Liaison to announce vacancies at Council and other City meetings.
e. Check with applicants who have applied within the past two years to determine if
interest continues.
f. Applications will be accepted up until one (1) week prior to the time and date of the
meeting to select replacements. Resumes should be attached to the applications.
Section 2. Selection Process. A fair and unbiased selection process including the
following steps will be used to select the best candidate from among the eligible applicants.
a. Screen all applications for compliance with the minimum criteria of legal age and
residency. (Staff)
b. Set date for interviews and announce at least seven (7) working days but no more
than twenty (20) calendar days in advance of selected date.
c. Notify applicants of their eligibility and the time, date and place of interview.
d. Provide public notice of BOA intent to interview applicants
e. At least 3 members of the Board will meet to interview the applicants.
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f. The meeting will be open to the public but applicants will be interviewed one at a
time, with those not being interviewed being asked to wait outside the interview
room.
g. All candidates being interviewed on the same day will be asked the same questions.
Either written or verbal responses may be required. Responses may be scored if
the Board chooses to do so. After closing the interviews, the Board will discuss
and compare the merits of the candidates, including for the record an analysis of
the contributions the candidates might be expected to make to the work of the Board,
with emphasis on specialized knowledge and skills, etc.
h. At the completion of the discussion, the Board may rank the candidate(s) in order
of the Boards’ evaluation. Results will be reported to the Council.
Section 3. Appointment Recommendations to the Council. The Council has the
statutory authority to appoint all members to the BOA. (I.C. S. 414.8); Ordinance Article
III.3-1 and III.5-1.2).
a. All eligible candidates will be reported to the Council with the comment that they
meet the age and residency requirements for service on LeClaire Boards and
Commissions as well as the statutory requirements for service on Boards of
Adjustment.
If there are more eligible candidates than there are vacancies, the Board may
recommend the candidates in order of members’ opinions as to which candidate(s) are
most qualified, i.e., how well the skills, knowledge, and experience of the various
candidates meet the current needs of the Board. (i.e., first, second, third, etc.)
b. The Board may strongly encourage applicants who are not appointed to reapply for
BOA or other LeClaire volunteer positions, especially if the Board sees knowledge
and skills that may be needed elsewhere or later.
c. All applicants will receive written notice of candidate selection and an expression
of appreciation to all applicants for their interest in the vacancy, with
encouragement to apply for other vacancies. Applications will be kept on file at
City Hall for one year.
ARTICLE IV. MEMBER ORIENTATION AND CONTINUING EDUCATION
Section 1. Orientation Materials. Upon appointment by the Council the new member
will receive an orientation packet including but not limited to copies of the following.
a. Rules of Procedure for the LeClaire Board of Adjustment.
b. LeClaire Comprehensive Long Range Plan;
c. Zoning and Subdivision Ordinances;
d. Board of Adjustment Manual;
e. Other handouts deemed helpful by Board or staff members.
Section 2. Individual Orientation. One member of the Board will be designated to meet
individually with new members to explain procedures and answer questions about the
boards’ duties, the hearing process, policies, etc. Additionally, a Question and Answer
session may be included as an agenda item during the first meeting after the appointment
of a new member.
Section 3. Continuing Education. It is recommended that all members attend at least 3
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hours of education specifically directed to members of Boards of Adjustment in Iowa every
two years. New members are encouraged to do so during their first year in office.
Examples; workshops, seminars, lectures. Some opportunities are available at no charge
to members. Members are not expected to pay out-of-pocket for board related education.
ARTICLE V. OFFICERS
Section 1. Number. The officers of the Board shall be a Chairperson and a ViceChairperson. The Zoning Officer or his representative shall serve as Secretary.
Section 2. Method of Selection and Term of Office. The Board will rotate the offices in
order of time in service, in which case no election is held and the office holders change
automatically each January 1. A member not wishing to serve may decline.
Section 3. Vacancies. A vacancy in the office of Chairperson or Vice-Chairperson shall
be filled by rotation from the members of the Board for the unexpired portion of the term.
Section 4. Chairperson. The Chairperson shall preside at all meetings, call special
meetings, and perform all duties incidental to the office of the Chairperson. Such
Chairperson may administer oaths and compel the attendance of witnesses. (See I.C.
Section 414.9)
Section 5. Vice-Chairperson. When the Chairperson is absent or abstaining, the ViceChairperson shall perform the duties of the Chairperson and shall have all the powers of
and be subject to all the restrictions upon the Chairperson.
Section 6. Acting Chairperson. In the absence or due to the abstention of both the
Chairperson and Vice-Chairperson, the remaining three-member Board shall elect a
member to serve as Acting Chairperson. The Acting Chairperson shall perform the duties
of the Chairperson and when so acting shall have all the powers of and be subject to all the
restrictions upon the Chairperson.
Section 7. Secretary. The appointed staff person, who serves as the Board’s Secretary,
shall be responsible for maintaining the office of the Board, receiving and filing Board
decisions and orders, posting and publishing notices as required by law, and for recording,
maintaining and circulating minutes and other records of the Board’s proceedings, all of
which shall be filed immediately in the office of the board and shall be a public record.
Section 8. Legal Advisor. The City Attorney or a designated representative shall act as
legal counsel to the Board. All legal opinions regarding procedure, statutory or case law,
and other Board related opinions will be provided to the Board for future reference.

8

ARTICLE VI. MEETINGS
Section 1. Meetings of the Board of Adjustment are subject to the Open Meetings laws
(I.C. Ch. 21). Public Hearings and Regular Meetings are held on the first and third
Thursdays of each month, as needed, at 7PM. Meetings may be called by the following
means: (See Zoning Ordinance, Art. III.3-3)
a. Written request of the Chairperson to the Zoning Officer;
b. Written request of the majority of the Board members submitted to the Zoning
Officer;
c. Approval of an official motion by a majority of the Board at an official Board
Meeting.
d. Official request of the Zoning Officer if approved by the Chairperson;
e. Timely receipt by the Zoning Officer of a properly submitted and completed
Petition for Hearing and Consideration of Action application filed by any
interested, affected person.
Section 2. Conduct of Meetings. Except as otherwise provided herein, meetings will be
conducted in accordance with the latest edition of Robert’s Rules of Order Newly Revised.
Section 3. Meetings purposes may include General Business Meetings (for routine
business), Special Meetings (urgent business) and Public Hearings, for the purpose of
hearing and acting on appeals of administrative decisions, requests for variances and
special
exceptions
in
accordance
with
the
Code
of
Iowa.
Section 4. Agendas. Meetings may be scheduled to include more than one or all of the
above purposes, so long as appropriate notice is given. Any and all purposes will be listed
on the Public Notice/Agenda for the day in sufficient detail to comply with I.C. Ch. 21.
Section 5. Hearings and continuances will be convened prior to general business
meetings and will proceed as detailed in Article IX, Section 9, below.
Section 6. The Order of Regular Business Meetings. Order of meetings other than
public hearings or continuances thereof will be as follows:
a. Call to Order
b. Roll Call
c. Approval of Minutes
d. Unfinished Business
e. New Business
f. Other
g. Adjourn
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ARTICLE VII. APPLICATIONS
Section 1. Application Forms. Any application for a hearing request or appeal to the
Board of Adjustment shall be filed on forms available online or at the Le Claire City
Hall.

Section 2. Application Completeness. The applicant shall complete the required forms,
supplying all information requested on the form, and any additional information
requested by Board. Until the application is complete, no hearing will be scheduled and
the case will not be heard.
Section 3. Fees. Application fees are payable upon filing of the application. Fees are set
by resolution of the Council with advice from the Board.
Section 4. Application Submittal and Timeliness. Appeals of an administrative
decision shall be filed with the City by any aggrieved person within a reasonable time
period.
Section 5. Party of Interest. Requests for a variance or special exception must be filed
on behalf of the real party in interest, such as the owner or contract purchaser.
Section 6. Case Number. An application filed according to the above procedure shall be
given a case number within five (5) working days of the filing date. Case numbers will
be assigned according to the order in which applications are received, on an annual
calendar basis.
Section 7. Changes, Postponements and Withdrawals. Any petitioned matter may be
withdrawn, amended and/or consideration of action may be deferred, once, for a period
not to exceed thirty (30) calendar days from the date of the originally scheduled meeting.
a. A detailed, written, explanatory request from the petitioner asking for any of the
above must be received no later than four (4) working days prior to the originally
scheduled meeting date. (See III.3-3, paragraph 3, Ordinance.)
b. Postponements not to exceed thirty calendar (30) days from the date of the
originally scheduled hearing may be granted if:
1. A detailed, written, explanatory note is signed by at least 20% of the
property owners whose boundaries lie within two hundred feet (200’)
(including any and all public and quasi-public right-of-way distances) of
the boundaries of the property upon which the proposed matter is to be
considered, and
2. The note is received by the Zoning Officer no later than four (4) working
days prior to the regularly scheduled meeting date.
c. In the case of requests for amendments or deferred actions, the Board will meet as
scheduled and acknowledge the request(s), and consider and act upon the request.
The Board may grant, deny, or conditionally grant or deny the request for the
amendment or time extension, so long as the extension does not exceed thirty (30)
calendar days.
d. If the Board denies a request for a time extension, the hearing will proceed as
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scheduled.
a. If a petition is withdrawn, the Board need not meet, but the Secretary of the Board
will acknowledge and file the request for the permanent record, and the Board
will be notified. (This is a change from Ord.III.3-3, para. 4, line 1.)
Section 8. Additional expenses incurred by the City as a result of granting an extension
and/or amendment which was submitted by the petitioner will be borne by the petitioner
and paid in full to the City prior to the rescheduled meeting.
Section 9. Withdrawal of Application If an application is withdrawn at the written
request of the applicant at least twenty (20) calendar days prior to the scheduled public
hearing, a partial refund may be granted.
ARTICLE VIII. NOTICE
Section 1. Notice Letters. No less than seven (7) working days nor more than (20) twenty
calendar days prior to the public hearing, the Secretary of the Board shall send notice by
registered mail to all property owners of record within 200 feet of the subject property.
Such notice shall include a description of the action requested along with the time and
location of the meeting. The applicant shall be formally notified of the time and place of
the hearing, in writing, by the Secretary of the Board.
Section 2. Newspaper Notice. Notice of the time and place of public hearings shall be
published in a newspaper of general circulation not more than twenty (20) calendar days
nor less than seven (7) working days prior to the hearing. It shall contain the address or
location of the property and a brief description of the nature and application or appeal.
Section 3. Notice Sign. No less than seven (7) working days prior to the public hearing
on a petition requesting a variance, special exception or administrative appeal, the
Applicant shall post a notice sign on or near the property upon which the application is
being made, and shall remove and return the sign immediately following the public hearing
on the application. The sign will be provided to the applicant(s) by the Board Secretary
upon receipt of a signed deposit in the amount of $50.00, which shall be refunded if the
sign is returned in good condition within seven (7) working days of the date of the decision
on the application.
ARTICLE IX. HEARINGS
Section 1. Public Hearings and Continuances. Whenever possible, decisions by the
Board shall be made at the same hearing at which the testimony and other evidence are
presented. The Board may continue a case (temporary adjournment), deferring the decision
for two weeks, except that the first meeting will permit public comment whereas, unless
otherwise agreed upon by the Board, the second meeting will be limited to Board member
questions, discussions and comments. Unless otherwise agreed upon or provided for
within, the Board will render a final decision at this meeting.
Section 2. Place of Hearings. All hearings and meetings of the Board shall be open to
the public and shall be in a place accessible to people with disabilities.
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Section 3. Quorum. Three (3) members of the Board shall constitute a quorum.
Section 4. Applicant Representation. Applicants may, at the time of the public hearing,
appear on their own behalf and be represented by agent and/or counsel. In the absence of
the applicant or their representative(s), the Board may proceed to act on the matter based
on the information provided.
a. The applicant or their representative may present oral argument and testimony
and call witnesses, including experts.
b. Applicants are strongly encouraged to attach written evidence and exhibits in the
form of statements, photos, charts, or other relevant evidence to the application.
Late arriving evidence may result in a delay of the hearing.
Section 5. Briefs. The Board may request written briefs for legal argument. Applicants
may submit written briefs if they so choose.
Section 6. Conduct of Hearing. Order and decorum shall be maintained at the hearing by
the Chairperson of the Board of Adjustment, so as to allow an orderly presentation of
evidence. The Chair may swear witnesses and direct the order of testimony. The Chair shall
avoid testimony that is overly redundant and may if necessary and with the Board’s
approval limit the amount of time per speaker. The Chair may provide for recesses during
the deliberation, as appropriate.
Section 7. Hearing Order. The order of hearing shall be as follows:
a. Staff presentation of the facts of the case and recommendation to the board.
b. Statement by proponents of the application.
c. Statement by opponents of the application.
d. Rebuttal by proponents and then by opponents.
e. General discussion by the Board.
Section 8. Board Deliberation. After all parties have been heard, the public hearing will
be declared closed so that the Board may deliberate the case.
a. The Board may request additional answers from the participants, although
responses must be limited to the question.
b. The Board must state findings of fact and conclusions of law. (See Definitions,
Appendix A) These facts and legal conclusions must be set forth in writing.
(Citizens Against the Lewis and Clark (Mowery Landfill V. Pottawattamie County Board of Adjustment, 277
N.W.2d. 921, 927 (1979).

c.

The Board may place conditions on the approval of variances and special
exceptions. (Ord. III.3-6.6-8; III.3-8.6). (I.C. 414)
d. Conclusions, findings of fact and any accompanying conditions shall be
incorporated into the public hearing minutes and distributed to the Board for their
review and approval within (7) working days. Board members shall review and
suggest changes or approve the minutes within 3 days of receipt. Approval may
be given by e-mail or via a personal visit to City Hall.
Section 9. Board Motions. Motions may be made and seconded by any member of the
Board. Motions are always made in the affirmative, approving the requested action.
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Section 10. Board Voting. After a motion, a second, and discussion, the Board shall be
polled for votes. The concurring vote of three (3) members of the Board shall be required
to act upon an appeal, to decide in favor of a special exception, or to grant a variance.
(See also, J. McDaniel’s Legal Opinion.)
a. Voting on Board decisions will be by roll call and will be recorded by yeas and
nays.
Every member of the Board, including the Chairperson, shall cast a vote on each
motion, except that:
b. Members absent from evidentiary hearings may not vote at a continuance of a
case unless the member certifies that he/she has viewed the DVD of the hearing.
If the member has questions about the evidence presented, the hearing must be
reopened. (See Legal Opinion of J. McDaniel, 3/14/2014.)
ARTICLE X. ETHICS
Section 1. Ex Parte Communications. Prior to each hearing members will be asked to
state that they either have or have not engaged in discussions about the application, prior
to the hearing, with any affected parties or their emissaries. If such communication has
occurred, then immediately after roll call the Board member(s) will disclose the nature and
content of such discussion as accurately as possible and indicate how he or she responded
to the encounter. The Board must then decide, by a majority vote, if the communication
rises to the level of a conflict of interest.
Section 2. Conflicts of Interest. A Board member may abstain if he or she believes there
is a conflict of interest. Any member that elects to abstain from voting do so immediately
after roll call, and refrain from discussion and deliberation on a case where a conflict of
interest exists for that Board member. Members may also be challenged for conflicts of
interest, in which case the reason must be stated and the decision is to be made by a majority
vote the Board. (See Schoon, Brian, Conflicts of Interest) See also, I.C. re: Conflicts; and Bluffs Development Co.
Inc. v. Board of Adjustment of Pottawattamie Co., 499 N.W.2d 12, 14 (Iowa 1993). Board members are advised
to avoid even the appearance of a conflict (impropriety).
ARTICLE XI. DECISIONS
Section 1. Timing of Decisions. Whenever possible, decisions by the Board shall be
made at the same hearing wherein the testimony and presentation of evidence are
considered. Otherwise, the meeting may be temporarily adjourned, to continue at a stated
time and date.
Section 2. Formal Decisions shall be made in writing, setting forth findings of fact and
conclusions of law as required by Iowa law, and included in the minutes of the meeting.
(Lewis and Clark (Mowery) Landfill v. Pottawattamie County Board of Adjustment. 277 N.W.2d 921, 927 (1979).
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Section 3. Finality of Decisions. Decisions are final at the time they are made. The
decision shall be filed with the City immediately after the Public Hearing, and shall be
stamped by the City to indicate the date and time of filing.
Section 4. Notice of Decision. A copy of said decision shall be forwarded to the applicant,
and any other party who may require notice, within 7 working days after the decision is
filed.
Section 5. Recording Required. Approved variances and attached conditions must be
recorded in the Scott County Recorder’s Office at the applicant’s expense. The recording
fee will be paid at City Hall at the same time that the permit for the project being granted
a variance is issued
ARTICLE XII. RECORDS
Section 1. All records are available to the public in accordance with the Open Records
Law I.C. Ch. 22.
Section 2. Record of Hearings. DVD recordings shall be made for all hearings and such
recordings shall be retained permanently. Minutes shall be produced from such recordings,
and forwarded to the Board members and the Council after approval by the Board. All
minutes shall be maintained by the Secretary of the Board, and shall also be on file at the
City Clerk’s office. The applicant may request a court reporter at the applicant’s expense.
Section 3. Case Files. The Secretary of the Board shall keep a file of all cases, including
forms and additional information. Said file shall be a public record and available for public
inspection during business hours. Copies may be made available upon request, at cost.
Section 4. Transcript. Upon request, a copy of the DVD recording of the Board’s
deliberation will be made available to the public at cost. Board records are available
without cost to Board members.
ARTICLE XIII. REVIEWS AND APPEALS
Section 1. Appeal of Board Decisions. Any aggrieved party may appeal a Board of
Adjustment decision to the District Court. Such appeal must be filed with the District
Court within thirty (30) calendar days of the filing of the decision.
ARTICLE XIV. AMENDMENTS TO THE PROCEDURAL RULES
Section 1. Amending Procedural Rules. A concurring vote of three (3) members shall
be necessary to amend these procedural rules. Such proposed amendments shall be
presented in writing at any regular meeting called for that purpose. Amendments shall go
into affect upon the approval of the Board of Adjustment.
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DEFINITIONS
Business Days – Days when City Hall is open, employees are present and business is
conducted.
Calendar Days – Days of the week/month/year, in succession. Includes weekends and
holidays.
Computation of Time – Computation of time refers to the method of counting the calendar
or working days allowed from the time of filing until the final document is due at the place
of filing. In computing time, the first day shall be excluded and the last one counted, unless
the last falls on a Sunday, in which case the time shall be extended to include the whole of
Monday.
Conclusions of Law - a. Conclusion of Law - The rule by which the rights of parties in a
lawsuit are determined by a judge's application of relevant statutes or legal principles to
the facts of the case that have been found to be true by the jury. The final judgment or
decree rendered by a court based upon the verdict reached by the jury. Legal principles that
provide the basis for the decision rendered by a judge in a case tried without a jury or with
an Advisory Jury after certain facts have been established. Under rules of federal Civil
Procedure, conclusions of law made in such cases must be stated separately from the
findings of fact. (West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights reserved.)
b. Conclusion of law n. a judge's final decision on a question of law which has been raised
in a trial or a court hearing, particularly those issues which are vital to reaching a judgment.
These may be presented orally by the judge in open court, but are often contained in a
written judgment in support of his/her judgment such as an award of damages or denial of
a petition. In most cases either party is entitled to written conclusions of law if requested.
Conflict of Interest - 1. The real or apparent conflict between one’s personal interest in a
matter and one’s duty to another or to the public in general regarding the same matter. 2.
The real, apparent, or potential conflict between the duty owed to one in a matter and the
duty owed to another regarding the same matter, especially if the person who owes the duty
is a lawyer (such as one who represents two defendants in the same case). Webster's New World
Law Dictionary Copyright © 2010 by Wiley Publishing, Inc., Hoboken, New Jersey. Used by arrangement with John
Wiley & Sons, Inc.

Evidence – the body of facts or information indicating whether a belief or proposition is
true or valid; anything presented in support of an assertion. This support may be strong or
weak. The strongest evidence is that which provides direct proof of the truth of an assertion.
(Wikipedia)
Ex parte communications. (12 CFR § 263.9 Ex parte communications) (a) Definition—(1) Ex parte

communication means any material oral or written communication relevant to the merits
of an adjudicatory proceeding that was neither on the record nor on reasonable prior notice
to all parties that takes place between:
(i) An interested person outside the Board (including such person's counsel); and
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(ii) The administrative law judge handling that proceeding, a member of the Board, or a
decisional employee.
(2) Exception. A request for status of the proceeding does not constitute an ex parte
communication.
(b) Prohibition of ex parte communications. From the time the notice is issued by the Board
until the date that the Board issues its final decision pursuant to § 263.40(c):
Fact - A fact (derived from the Latin factum,) is something that has really occurred or is actually
the case. The usual test for a statement of fact is verifiability, that is whether it can be
proven to correspond to experience. Standard reference works are often used to check facts.
Scientific facts are verified by repeatable experiments. (Wikipedia)
Fact-finding - The job of a person or group of persons in a judicial or administrative
proceeding that has or have the responsibility of determining the facts relevant to decide a
controversy. The term trier of fact generally denotes the same function.[1] The process is
an extremely important part of the communication process.[
Findings of Fact – Process that sets forth the facts found to be true. Allows the party to
know how and why the judge [or adjudicating body] reached his decision and whether an
appeal is warranted.
Holidays – See “Holidays for Employees of the City of LeClaire” and “Legal Public
Holidays,” below.
Holidays for Employees of the City of LeClaire:
1. New Year’s Day
2. President’s Day
3. Good Friday
4. Memorial Day
5. Independence Day (July 4th.)
6. Labor Day
7. Veteran’s Day
8. Thanksgiving Day
9. Friday after Thanksgiving Day
10. Christmas.
Legal Public Holidays (State of Iowa) – IC.1 defines legal public holidays as follows:
1. New Year’s Day, January 1.
2. Dr. Martin Luther King, Jr.’s Birthday, the third Monday in January.
3. Lincoln’s Birthday, February 12.
4. Washington’s Birthday, the third Monday in February.
5. Memorial Day, the last Monday in May.
6. Independence Day, July 4.
7. Labor Day, the first Monday in September.
8. Veterans Day, November, 11.
9. Thanksgiving Day,
10. Christmas Day, December 25.
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Shall, must and may – (from I.C. S. 4.1-30.a-c) Unless otherwise specifically provided by the
general assembly, whenever the following words are used in a statute enacted after July 1,
1971, their meaning and application shall be:
a. The word “shall” imposes a duty.
b. The word “must” states a requirement.
c. The word “may” confers a power.
Unnecessary Hardship – a. Unnecessary hardship is a term commonly used in zoning law
to justify the grant of a variance from zoning regulations. The applicant must demonstrate
that under applicable zoning regulations, the applicant is deprived of all economic use or
benefit from the property in question, which deprivation must be established by competent
financial evidence. The following (from Greenawalt V Davenport BOA) generally must be proven
to show an unnecessary hardship: The applicant cannot realize a reasonable return,
provided that lack of return is substantial as demonstrated by competent financial evidence;
1. That the alleged hardship relating to the property in question is unique, and does
not apply to a substantial portion of the district or neighborhood;
2. That the requested use variance, if granted, will not alter the essential character of
the neighborhood; and
3. That the alleged hardship has not been self-created.
b. Unnecessary hardship: a deprivation of an owner's right to the beneficial use of
property that is caused when a zoning ordinance makes it impossible to receive a
reasonable return from the property. NOTE: Unnecessary hardship may justify the granting
of a variance if the use permitted by the variance will not alter the essential character of
the locality. Unnecessary hardship must involve unique characteristics of the property itself,
not economic difficulties of the owner. Source: Merriam-Webster's Dictionary of Law ©1996.
Merriam-Webster, Incorporated. Published under license with Merriam-Webster, Incorporated.

Unexcused Absence – For Board of Adjustment members, any absence not reported to the
Secretary in advance of the meeting is considered unexcused.
Week - Seven consecutive days.
Working Days – Days when City of LeClaire employees are engaged in City work and
City Hall is open. Working Days does not include weekends and paid Holidays. See
Holidays for the City of Le Claire, above.
Writ of Certiorari – The 30 day time period set by Iowa Code 414.15 within which an
appeal of a Board of Adjustment decision must be filed with the District Court.
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LIST OF ABBREVIATED TERMS
CFR – Code of Federal Regulations
I.C. – Iowa Code S. 414; Statute enabling Boards of Adjustments
I.C. Ch. 21 – Open Meetings Law
I.C. Ch. 22 - Open Records Law
I.C. is Iowa Code
I.C. 69.16A ,- Iowa Statute requiring Gender Balance on municipal boards and
commissions.
Ord. is Le Claire Zoning Ordinance
Sunshine Laws – I.C. Chapters 21 and 22, Iowa Open Meetings Laws.
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APPENDIX B: Enabling Legislation
Iowa Code Chapter 414.4 – 414.20
Le Claire Zoning Ordinance, Article III.3
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APPENDIX B

Iowa Code Chapter 414
CHAPTER 414 CITY ZONING
414.1 BUILDING RESTRICTIONS -- POWERS GRANTED.
414.2 DISTRICTS.
414.3 BASIS OF REGULATIONS.
414.4 ZONING REGULATIONS, DISTRICT BOUNDARIES, AMENDMENTS.
414.5 CHANGES -- PROTEST.
414.6 ZONING COMMISSION.
414.7 BOARD OF ADJUSTMENT -- REVIEW BY COUNCIL.
414.8 MEMBERSHIP.
414.9 RULES -- MEETINGS -- GENERAL PROCEDURE.
414.10 APPEALS.
414.11 EFFECT OF APPEAL.
414.12 POWERS.
414.13 DECISION ON APPEAL.
414.14 VOTE REQUIRED.
414.15 PETITION FOR CERTIORARI.
414.16 WRIT -- RESTRAINING ORDER.
414.17 RETURN.
414.18 TRIAL -- JUDGMENT -- COSTS.
414.19 PREFERENCE IN TRIAL.
414.20 ACTIONS TO CORRECT VIOLATIONS.
414.21 CONFLICTING RULES, ORDINANCES, AND STATUTES.

414.1 BUILDING RESTRICTIONS -- POWERS GRANTED.
1. For the purpose of promoting the health, safety, morals, or
the general welfare of the community or for the purpose of preserving
historically significant areas of the community, any city is hereby
empowered to regulate and restrict the height, number of stories, and
size of buildings and other structures, the percentage of lot that
may be occupied, the size of yards, courts, and other open spaces,
the density of population, and the location and use of buildings,
structures, and land for trade, industry, residence, or other
purposes.
2. The city of Des Moines may, for the purpose of preserving the
dominance of the dome of the state capitol building and the view of
the state capitol building from prominent public viewing points,
regulate and restrict the height and size of buildings and other
structures in the city of Des Moines. Any regulations pertaining to
such matters shall be made in accordance with a comprehensive plan
and in consultation with the capitol planning commission.
414.2 DISTRICTS.
For any or all of said purposes the local legislative body,
hereinafter referred to as the council, may divide the city into
districts, including historical preservation districts but only as
provided in section 303.34, of such number, shape, and area as may be
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deemed best suited to carry out the purposes of this chapter; and
within such districts it may regulate and restrict the erection,
construction, reconstruction, alteration, repair, or use of
buildings, structures, or land. All such regulations and
restrictions shall be uniform for each class or kind of buildings
throughout each district, but the regulations in one district may
differ from those in other districts.
414.3 BASIS OF REGULATIONS.
The regulations shall be made in accordance with a comprehensive
plan and designed to preserve the availability of agricultural land;
to consider the protection of soil from wind and water erosion; to
encourage efficient urban development patterns; to lessen congestion
in the street; to secure safety from fire, flood, panic, and other
dangers; to promote health and the general welfare; to provide
adequate light and air; to prevent the overcrowding of land; to avoid
undue concentration of population; to promote the conservation of
energy resources; to promote reasonable access to solar energy; and
to facilitate the adequate provision of transportation, water,
sewerage, schools, parks, and other public requirements. However,
provisions of this section relating to the objectives of energy
conservation and access to solar energy do not void any zoning
regulation existing on July 1, 1981, or require zoning in a city that
did not have zoning prior to July 1, 1981.
Such regulations shall be made with reasonable consideration,
among other things, as to the character of the area of the district
and the peculiar suitability of such area for particular uses, and
with a view to conserving the value of buildings and encouraging the
most appropriate use of land throughout such city.
414.4 ZONING REGULATIONS, DISTRICT BOUNDARIES,
AMENDMENTS.
The council of the city shall provide for the manner in which the
regulations and restrictions and the boundaries of the districts
shall be determined, established, and enforced, and from time to time
amended, supplemented, or changed. However, the regulation,
restriction, or boundary shall not become effective until after a
public hearing at which parties in interest and citizens shall have
an opportunity to be heard. The notice of the time and place of the
hearing shall be published as provided in section 362.3, except that
at least seven days notice must be given and in no case shall the
public hearing be held earlier than the next regularly scheduled city
council meeting following the published notice.
414.5 CHANGES -- PROTEST.
The regulations, restrictions, and boundaries may, from time to
time, be amended, supplemented, changed, modified, or repealed.
Notwithstanding section 414.2, as a part of an ordinance changing
land from one zoning district to another zoning district or an
ordinance approving a site development plan, a council may impose
conditions on a property owner which are in addition to existing
regulations if the additional conditions have been agreed to in
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writing by the property owner before the public hearing required
under this section or any adjournment of the hearing. The conditions
must be reasonable and imposed to satisfy public needs which are
directly caused by the requested change. In case, however, of a
written protest against a change or repeal which is filed with the
city clerk and signed by the owners of twenty percent or more of the
area of the lots included in the proposed change or repeal, or by the
owners of twenty percent or more of the property which is located
within two hundred feet of the exterior boundaries of the property
for which the change or repeal is proposed, the change or repeal
shall not become effective except by the favorable vote of at least
three-fourths of all the members of the council. The protest, if
filed, must be filed before or at the public hearing. The provisions
of section 414.4 relative to public hearings and official notice
apply equally to all changes or amendments.
414.6 ZONING COMMISSION.
In order to avail itself of the powers conferred by this chapter,
the council shall appoint a commission, to be known as the zoning
commission, to recommend the boundaries of the various original
districts, and appropriate regulations and restrictions to be
enforced therein. Where a city plan commission already exists, it
may be appointed as the zoning commission. Such commission shall,
with due diligence, prepare a preliminary report and hold public
hearings thereon before submitting its final report; and such council
shall not hold its public hearings or take action until it has
received the final report of such commission. After the adoption of
such regulations, restrictions, and boundaries of districts, the
zoning commission may, from time to time, recommend to the council
amendments, supplements, changes, or modifications.
414.7 BOARD OF ADJUSTMENT -- REVIEW BY COUNCIL.
The council shall provide for the appointment of a board of
adjustment and in the regulations and restrictions adopted pursuant
to the authority of this chapter shall provide that the said board of
adjustment may in appropriate cases and subject to appropriate
conditions and safeguards make special exceptions to the terms of the
ordinances in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained and
provide that any property owner aggrieved by the action of the
council in the adoption of such regulations and restrictions may
petition the said board of adjustment direct to modify regulations
and restrictions as applied to such property owners.
The council may provide for its review of variances granted by the
board of adjustment before their effective date. The council may
remand a decision to grant a variance to the board of adjustment for
further study. The effective date of the variance is delayed for
thirty days from the date of the remand.
414.8 MEMBERSHIP.
The board of adjustment shall consist of five, seven, or nine
members as determined by the council. Members of a five-member board
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shall be appointed for a term of five years, excepting that when the
board shall first be created one member shall be appointed for a term
of five years, one for a term of four years, one for a term of three
years, one for a term of two years, and one for a term of one year.
Members of a seven-member board shall be appointed for a term of five
years, except when the board shall first be created two members shall
be appointed for a term of five years, two members for a term of four
years, one for a term of three years, one for a term of two years,
and one for a one-year term. Members of a nine-member board shall be
appointed for a term of five years, except when the board shall first
be created three members shall be appointed for a term of five years,
two members for a term of four years, two for a term of three years,
one for a term of two years, and one for a one-year term. A
five-member board shall not carry out its business without having
three members present, a seven-member board shall not carry out its
business without having four members present, and a nine-member board
shall not carry out its business without having five members present.
A majority of the members of the board of adjustment shall be persons
representing the public at large and shall not be involved in the
business of purchasing or selling real estate. Members shall be
removable for cause by the appointing authority upon written charges
and after public hearing. Vacancies shall be filled for the
unexpired term of any member whose term becomes vacant.
414.9 RULES -- MEETINGS -- GENERAL PROCEDURE.
The board shall adopt rules in accordance with the provisions of
any ordinance adopted pursuant to this chapter. Meetings of the
board shall be held at the call of the chairperson and at such other
times as the board may determine. Such chairperson, or in the
chairperson's absence, the acting chairperson, may administer oaths
and compel the attendance of witnesses. All meetings of the board
shall be open to the public. The board shall keep minutes of its
proceedings, showing the vote of each member upon each question, or
if absent or failing to vote, indicating such fact, and shall keep
records of its examinations and other official actions, all of which
shall be immediately filed in the office of the board and shall be a
public record.
414.10 APPEALS.
Appeals to the board of adjustment may be taken by any person
aggrieved or by any officer, department, board, or bureau of the
municipality affected by any decision of the administrative officer.
Such appeal shall be taken within a reasonable time as provided by
the rules of the board by filing with the officer from whom the
appeal is taken and with the board of adjustment a notice of appeal
specifying the grounds thereof. The officer from whom the appeal is
taken shall forthwith transmit to the board all the papers
constituting the record upon which the action appealed from was
taken.
414.11 EFFECT OF APPEAL.
An appeal stays all proceedings in furtherance of the action
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appealed from, unless the officer from whom the appeal is taken
certifies to the board of adjustment after the notice of appeal shall
have been filed with the officer that by reason of facts stated in
the certificate a stay would in the officer's opinion cause imminent
peril to life or property. In such case proceedings shall not be
stayed otherwise than by a restraining order which may be granted by
the board of adjustment or by a court of record on application on
notice to the officer from whom the appeal is taken and on due cause
shown.
414.12 POWERS.
The board of adjustment shall have the following powers:
1. To hear and decide appeals where it is alleged there is error
in any order, requirement, decision, or determination made by an
administrative official in the enforcement of this chapter or of any
ordinance adopted pursuant thereto.
2. To hear and decide special exceptions to the terms of the
ordinance upon which such board is required to pass under such
ordinance.
3. To authorize upon appeal in specific cases such variance from
the terms of the ordinance as will not be contrary to the public
interest, where owing to special conditions a literal enforcement of
the provisions of the ordinance will result in unnecessary hardship,
and so that the spirit of the ordinance shall be observed and
substantial justice done.
414.13 DECISION ON APPEAL.
In exercising the above-mentioned powers such board may, in
conformity with the provisions of this chapter, reverse or affirm,
wholly or partly, or may modify the order, requirement, decision, or
determination appealed from and may make such order requirement,
decision, or determination as ought to be made, and to that end shall
have all the powers of the officer from whom the appeal is taken.
414.14 VOTE REQUIRED.
The concurring vote of three members of the board in the case of a
five-member board, four members in the case of a seven-member board,
and five members in the case of a nine-member board, shall be
necessary to reverse any order, requirement, decision, or
determination of any such administrative official, or to decide in
favor of the applicant on any matter upon which it is required to
pass under any such ordinance or to effect any variation in such
ordinance.
414.15 PETITION FOR CERTIORARI.
Any person or persons, jointly or severally, aggrieved by any
decision of the board of adjustment under the provisions of this
chapter, or any taxpayer, or any officer, department, board, or
bureau of the municipality, may present to a court of record a
petition, duly verified, setting forth that such decision is illegal,
in whole or in part, specifying the grounds of the illegality. Such
petition shall be presented to the court within thirty days after the

26

filing of the decision in the office of the board.
414.16 WRIT -- RESTRAINING ORDER.
Upon the presentation of such petition, the court may allow a writ
of certiorari directed to the board of adjustment to review such
decision of the board of adjustment and shall prescribe therein the
time within which a return thereto must be made and served upon the
relator's attorney, which shall not be less than ten days and may be
extended by the court. The allowance of the writ shall not stay
proceedings upon the decision appealed from, but the court may, on
application, on notice to the board and on due cause shown, grant a
restraining order.
414.17 RETURN.
The board of adjustment shall not be required to return the
original papers acted upon by it, but it shall be sufficient to
return certified or sworn copies thereof or of such portions thereof
as may be called for by such writ. The return shall concisely set
forth such other facts as may be pertinent and material to show the
grounds of the decision appealed from and shall be verified.
414.18 TRIAL -- JUDGMENT -- COSTS.
If upon the hearing which shall be tried de novo it shall appear
to the court that testimony is necessary for the proper disposition
of the matter, it may take evidence or appoint a referee to take such
evidence as it may direct and report the same to the court with the
referee's findings of fact and conclusions of law, which shall
constitute a part of the proceedings upon which the determination of
the court shall be made. The court may reverse or affirm, wholly or
partly, or may modify the decision brought up for review.
Costs shall not be allowed against the board, unless it shall
appear to the court that it acted with gross negligence or in bad
faith or with malice in making the decision appealed from.
414.19 PREFERENCE IN TRIAL.
All issues in any proceedings under sections 414.15 through 414.18
shall have preference over all other civil actions and proceedings.

414.20 ACTIONS TO CORRECT VIOLATIONS.
In case any building or structure is erected, constructed,
reconstructed, altered, repaired, converted, or maintained; or any
building, structure, or land is used in violation of this chapter or
of any ordinance or other regulation made under authority conferred
thereby, the council, in addition to other remedies, may institute
any appropriate action or proceedings to prevent such unlawful
erection, construction, reconstruction, alteration, repair,
conversion, maintenance, or use, to restrain, correct, or abate such
violation, to prevent the occupancy of said building, structure, or
land, or to prevent any illegal act, conduct, business, or use in or
about such premises.
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414.21 CONFLICTING RULES, ORDINANCES, AND STATUTES.
If the regulations made under this chapter require a greater width
or size of yards, courts or other open spaces, or a lower height of
building or less number of stories, or a greater percentage of lot to
be left unoccupied, or impose other higher standards than are
required in any other statute or local ordinance or regulation, the
regulations made under this chapter govern. If any other statute or
local ordinance or regulation requires a greater width or size of
yards, courts or other open spaces, or a lower height of building or
a less number of stories, or a greater percentage of lot to be left
unoccupied, or impose other higher standards than are required by the
regulations made under this chapter, the other statute or local
ordinance or regulation governs. If a regulation proposed or made
under this chapter relates to any structure, building, dam,
obstruction, deposit or excavation in or on the flood plains of any
river or stream, prior approval of the department of natural
resources is required to establish, amend, supplement, change or
modify the regulation or to grant any variation or exception from the
regulation.
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APPENDIX B: ENABLING LEGISLATION

Le Claire Zoning Ordinance Article III.3
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III.3

BOARD OF ADJUSTMENT. (See Iowa Code 414.7-414.19, as amended)

III.3-1

Creation and Membership, and Duration.. A Board of Adjustment,
(“Board”), is hereby established, which will consist of five (5) members, (two
male, two female, and one alternating), each serving a five (5) year term, (See I.
C. S. 414.8), as appointed by the City Council. Board member in good standing
may serve up tp twp (2) uninterrupted terms before having to resign from the
board or commission. (Ord. #783 12/19/16).
III.3-1.1

A majority of the members of the Board of Adjustment shall be
persons representing the public at large and shall not be involved in
the business of purchasing or selling real estate. Any member of the
Board may be removed from office by written order of the Council,
which shall give the reasons therefore. Vacancies shall be filled for
the unexpired term of any member whose term becomes vacant.
(Ord. #783 12/19/16).

III.3-1.2

Any Board member who has three (3) or more consecutive,
unexcused absences shall be recommended to the City Council for
removal from office. The Board shall define what an “unexcused
absence” is. (Ord. #783 12/19/16).
III.3-1.3
The terms of office of the members of the Board of
Adjustment shall be specified in Chapter 24 of the City Code, the manner of their appointment, and the conduct of their actions will be as
provided by State statute and those applicable provisions enumerated
herein. All members of the Board shall be legal residents of the City of
LeClaire, Iowa. (Ord. #783 12/19/16).

III.3-2

Jurisdiction. The Board of Adjustment is hereby vested with the following
jurisdiction and authority:
III.3-2.1

To hear and act upon all applications for special exceptions in the
manner prescribed and as specifically authorized in this ordinance;

III.3-2.2

To hear and act upon appeals from any administrative order,
requirement, decision, or determination made by the Building and
Zoning Enforcement Officer or Building Official under this Ordinance;

III.3-2.3

To hear and act upon the applications for variances from the terms
provided in this Ordinance in the manner prescribed and as specifically
authorized by and subject to the standards established herein;

III.3-2.4

To interpret the provisions of this Ordinance and the district map in the
manner provided for herein; and,

III.3-2.5

To hear and act upon all matters referred to it or upon which it is
required to consider under this Ordinance, as prescribed by the
applicable provisions of the Code of Iowa.
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III.3-3

Rules of Procedure – Meetings (See ILLUSTRATION “F”).
III.3-3.1

Official meetings of the Board of Adjustment will be held upon:

III.3-3.1-1

The written request of the Chairperson submitted to the
Building and Zoning Enforcement Officer; or,

III.3-3.1-2

The written request of a majority of the Board members
submitted to the Building and Zoning Enforcement Officer; or,

III.3-3.1-3

Approval of an official motion duly considered and approved
by a majority of the Board members at an official meeting of
the Board; or,

III.3-3.1-4

The written request of the Building and Zoning enforcement
Officer if approved by the Board Chairperson; or

III.3-3.1-5

The timely receipt by the Building and Zoning Enforcement
Officer of a properly submitted and completed “PETITION
FOR HEARING AND CONSIDERATION OF ACTION”
application filed by any interested, affected person.

III.3-3.2

Any official meetings called for or requested to be held by the Board of
Adjustment will be held at 7:00 p.m. on the first (1st) and third (3rd)
Thursdays of the month, unless otherwise agreed to by a majority vote
of the Board members at any official meeting or unless otherwise
requested in writing by the Mayor or as otherwise provided for herein.

III.3-3.3

Hearings and continuances will be conducted as follows:

III.3-3.3-1

The first meeting held to consider a requested action will be
held to receive any and all public input and to conduct any
necessary fact-finding.

III.3-3.3-2

Any person may appear and testify at the meeting, when
recognized by the Chairperson, either in person or they may be
represented by a duly authorized agent.

III.3-3.3-3

The Chairperson may administer oaths and compel the
attendance of witnesses.

III.3-3.3-4

Whenever possible, decisions by the board will be made during
the same hearing at which the testimony and evidence are
presented.

III.3-3.3-5

The Board may continue a case (temporary adjournment),
deferring the decision for two weeks, except that the first
meeting will permit public comment, whereas unless otherwise
agreed upon by the Board, the second meeting will be limited
to Board member questions, discussions and comments.
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III.3-3.4

All meetings conducted by the Board will be open to the public subject to
the allowances provided for in I.C. Chapter 21.

III.3-3.5

The Board of Adjustment may grant or deny a request in whole or in
part and/or may "conditionally" grant or deny a request as they so deem
necessary and
appropriate at their sole discretion.

III.3-3.6

Meetings of the Board of Adjustment may be temporarily adjourned and
reconvened at a later date without taking any action as deemed necessary
and appropriate by approval of a majority of the Board members.

III.3-3.7

Petitions for withdrawals, amendments, or postponements by the
applicant. Any petitioned matter submitted to the Board of Adjustment
may be withdrawn, amended, and/or postponed and action upon said
matter may be temporarily postponed, once, for a period not to exceed
thirty (30) calendar days from the date of the originally scheduled
meeting,

III.3-3.7-1

Providing that a detailed, written, explanatory, request from
the petitioner asking for said withdrawal, time extension,
and/or amendment of said petition is received by the Building
and Zoning Enforcement Officer no later than four (4) working
days prior to the originally scheduled meeting date.

III.3-3.7-2

In the case of a (properly and timely) filed request for
withdrawal of the petition the Board will not meet but the
Secretary of the Board will acknowledge and file the request
for the permanent record and the Board will be notified.

III.3-3.7-3

In the case of a properly and timely filed request for a
temporary extension of time and/or an amendment to the
original petition, the Board will continue to meet as scheduled
and will acknowledge the request for an extension and/or
amendment for the permanent record and consider and act
upon the request(s) at the meeting.

III.3-3.7-4

The Board may grant, deny, or "conditionally" grant or deny
the request for the full time extension requested or some other
time extension as the Board may deem appropriate, but any
such extension will not exceed thirty (30) calendar days as
spelled out above.

III.3-3.7-5

If the Board denies a request for extension then the meeting
will be conducted as scheduled at the specified time and place.
The Board may grant, deny, or "conditionally" grant or deny
the request to consider and act upon an amended petition as the
Board may deem appropriate.

III.3-3.7-6

Any additional expenses incurred by the City as a result of
granting an extension and/or amendment request which was
submitted by the petitioner will be borne by the petitioner and
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paid in full to the City prior to the date set for the rescheduled
meeting.
III.3-3.8

Petition for postponement by property owners: Consideration and
action upon said matter may be temporarily postponed, once, for a period not
to exceed thirty (30) calendar days from the date of the originally scheduled
meeting, if petitioners:

III.3-3.8-1

Provide a detailed, written, explanatory request for such action,
signed by twenty percent (20%) or more of the property owners
whose property boundaries lie within two hundred feet (200'),
(inclusive of any and all public and quasi-public right-of-way
distances) of the boundaries of the property upon which the
proposed matter is to be considered is received by the Building
and Zoning Officer no later than four (4) working days prior to
the originally scheduled meeting date.

III.3-3.8-2
If such a request is properly and timely filed, the Board's
action(s) will be conducted as spelled out above.
III.3-3.9

Record Keeping and Rule-making. The Board of Adjustment will keep
minutes of its proceedings, showing the vote of each member upon each
question, or if absent or failing to vote, indicating such fact, and will also
keep records of its hearings and other official actions.
III.3-3.9-1
A copy of every rule or regulation, order,
requirement, decision, or determination of the Board of
Adjustment will be filed immediately in the office of the Building
and Zoning Enforcement Officer.
III.3-3.9-2

The Board will adopt other rules and procedures, not otherwise in
conflict with this Ordinance or with the applicable State Statutes
and select or appoint such officers as it deems necessary.

III.3-4

Removal from Office. The Board of Adjustment members will recommend to
the City Council, removal from office of any Board member having more than
three (3) consecutive, unexcused absences. Additionally, the City Council may
remove any member of the Board for cause upon written charges and after
holding a public hearing on said matter.

III.3-5

Finality of Decisions of the Board of Adjustment. All decisions and findings
of the Board of Adjustment will be final and will only be subject to judicial
review as provided for by law.

III.3-6

VARIANCES (See ILLUSTRATION “F”).
III.3-6.1

Authority. The Board of Adjustment after a public hearing may vary
the regulations of this Ordinance in harmony with its general purpose
and intent only in the specific instances hereinafter set forth and only in
accordance with the standards hereinafter prescribed.
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III.3-6.2

Initiation of Variance. Variances affecting a particular property may
be requested by any person, firm, corporation, or government agency
having a freehold interest in that property, a possessory interest entitled
to exclusive possession of that property, or a contractual interest which
may become a freehold interest of an exclusive possessory interest in
that property, either of which is specifically enforceable, by submitting
to the Building and Zoning Enforcement Officer a properly completed
"PETITION FOR HEARING AND CONSIDERATION OF
ACTION" application.

III.3-6.3

Application for Variance. An application for a variance must be filed
in writing with the Building and Zoning Enforcement Officer. Said
application will contain such information as the Board of Adjustment
may, by rule, require. (See "PETITION FOR HEARING AND
CONSIDERATION OF ACTION", Appendix "A").

III.3-6.4

Hearing on Application. Upon acceptance in proper form of the
application referred to in Section III.3-6-3 above by the Building and
Zoning Enforcement Officer, the Board of Adjustment will hold at least
one (1) public hearing on the requested variance within thirty (30)
calendar days from the date of acceptance of the application, subject to
the provisions of Section III.3-3.

III.3-6.5

Notice of Hearing. Notice of the time and place of such public hearing
will be:

III.3-6.5-1

Published at least once, not less than seven (7) calendar days,
or more than twenty (20) calendar days before the hearing, in a
newspaper of general circulation in the City of LeClaire.

III.3-6.5-2

Said notice will also be delivered by certified mail not less than
seven (7) calendar days, nor more than twenty (20) calendar
days, before the hearing to all property owners whose property
boundaries lie within two hundred feet (200'), (inclusive of any
and all public and quasi-public right-of-way distances), of the
boundaries of the property upon which the use, or structure is
located that is the subject of the requested variance.
No less than seven (7) working days prior to the public hearing
on a petition requesting a variance, the applicant shall post a
notice sign on or near the property upon which the application
is being made, and
shall remove and return the sign immediately following the
public hearing on the application. The sign will be provided to
the applicant by the Board Secretary upon receipt of a signed
deposit in the amount of $50.00, which shall be refunded if the
sign is returned in good condition within seven (7) working
days of the date of the decision on the application.

III.3-6.5-3

III.3-6.6

Standards for Variances. The Board of Adjustment will not vary the
regulations of this Ordinance, as authorized in this section unless there
is evidence presented to it in each specific case that:
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III.3-6.6-1

Because of the particular physical surroundings, shape, or
topographical conditions of the specific property involved, a
particular hardship to the property owner would result, as
distinguished from a mere inconvenience if the strict letter of
the regulations were to be carried out;

III.3-6.6-2

The conditions, upon which a petition for a variance is based,
are unique to the property for which the variance is sought and
are not applicable, generally, to other property within the same
zoning classification;
The purpose of the variance is not based exclusively upon a
desire for financial gain;

III.3-6.6-3

III.3-6.6-4

The alleged difficulty or hardship is caused by this Ordinance
and has not been created by any persons having an interest in
the property;

III.3-6.6-5

The granting of the variance will not be detrimental to the
public welfare or injurious to other property or improvements
in the neighborhood in which the property is located;

III.3-6.6-6

The requested variance will not impair an adequate supply of
light and air to adjacent property, substantially increase the
congestion of the public streets, increase the danger of fire,
endanger the public safety or substantially diminish or impair
property values within the neighborhood;

III.3-6.6-7

The purpose of the variance will not be to establish a use
otherwise excluded from the particular district in which it is
requested, except as noted otherwise herein; and,

III.3-6.6-8

The requested variance will not be contrary to the public
interest and will ensure that the spirit of this Ordinance will be
observed and substantial justice done.

III.3-6.7

Conditions. The Board of Adjustment may impose such conditions and
restrictions upon the premises benefited by a variance as may be
necessary to comply with the standards for variances established in this
Section. Said conditions and restrictions, if imposed, must be adhered
to and failure to do so will automatically and immediately cause the
variance to be revoked.

III.3-6.8

Recording Required. Approved variances and attached conditions
must be recorded in the Scott County Recorder’s Office at the
applicant’s expense. The recording fee will be paid at City Hall at
the same time that the permit for the project being granted a variance
is issued.
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III.3-6.9

Authorized Variances. Variances from the regulations of this
Ordinance may be granted by the Board of Adjustment only in
accordance with the "Standards for Variances" established in Section
III.3-6.6 and may be granted only in the following instances and in no
others:

III.3-6.9-1

To permit any yard or setback line of lesser dimension than
required by the applicable regulations;

III.3-6.9-2

To permit any building or structure to exceed the height
limitations imposed by the applicable regulations;

III.3-6.9-3

To permit the use of a lot or lots for a use otherwise prohibited
solely because of the insufficient area or width of the lot or lots,
but in no event will the respective area and width of the lot or
lots be less than seventy percent (70%) of the required area and
width;

III.3-6.9-4

To permit the same off-street parking facility to qualify as
required facilities for two (2) or more uses provided that
substantial use of such facility by each user does not take place
at approximately the same hours of the same days of the week;
(See Section XVIII.14-5.5)

III.3-6.9-5

To modify or waive the off-street parking and loading space
requirements or approve any special location plan in any of the
districts wherever the character or use of a building is such as
to make unnecessary the full provision of parking or loading
facilities, or where such regulations would impose an unreasonable hardship upon the use of the lot, as contrasted with
merely being granted for a convenience; (See Section
XVIII.14.)

III.3-6.9-6

To permit the alteration or enlargement of an existing building
or use located in a district which prohibits that use of land or
building; or the height and area of buildings existing at the time
of the adoption of this Ordinance where such alteration or
enlargement is a necessary incident to the use of the structure
existing at the time of the adoption, amendment, or change of
this Ordinance;

III.3-6.9-7

To permit the reconstruction of a nonconforming building
which has been damaged by explosion, fire, act of God, or the
public enemy to the extent of more than sixty-five percent
(65%) of its assessed valuation as determined by the records of
the Scott County Assessor’s Office, where the Board finds
some compelling public necessity requiring a conditional
continuance of the nonconforming use.

III.3-6.9-8

To permit a lower level of flood protection for flood plain uses
than required by the flood plain management regulations
contained in Article XV of this Ordinance.
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III.3-6.9-9

To permit special uses or rehabilitation of those buildings or
structures that are listed on the National Historic Register that
will help to preserve the historic beauty and character of the
City of LeClaire.

III.3-6.9-10

To modify, reduce, or waive the "screening" requirements of
this Ordinance, if it should find that, in the particular case
appealed, the peculiar nature of the business, trade, industrial,
or other use or the exceptional situation or condition, would
justify such action.

III.3-6.9-11

To permit an increase in the allowable light intensity on any
adjoining property, or to allow any other deviation from the
lighting and related provisions of this ordinance. (Any person
requesting a variance of this nature will, in addition to those
requirements for filing as spelled out in Section III.3-6.3, add
to their application the following information:

III.3-6.9-11-1

Type and use of outdoor light involved.

III.3-6.9-11-2

Specific exemption requested; including proposed
foot candle intensity on any and all adjacent, effected
buildings.

III.3-6.9-11-3

Physical size of outdoor light involved.

III.3-6.9-11-4

Type of illumination.

III.3-6.9-11-5

Rated lumen output of lamp or lamps per location.

III.3-6.9-11-6

Proposed location of outdoor light.

III.3-6.9-11-7

Duration of use of outdoor light.

III.3-6.9-11-8

Site and necessary elevation plans to depict vertical
and horizontal relationships between proposed light
source and any and all adjacent, effected buildings.

III.3-6.9-12

To assist and enhance "Economic Development" activities in
areas of the City designated as "U.R.A." and /or "T.I.F" areas,
provided such variance is consistent with the standards
outlined in Section III.3-6.6 and the City's comprehensive
development plans.

III.3-6.9-13

To permit deviations from this Ordinance when petitioned to
do so under the "Overlay Planned Development District
(P.D.D.)" concept, where a singular, comprehensive
development plan and all of its ramifications and consequences
are collectively considered, and to
permit deviations from the provisions of the Flood and
Greenway Overlay Districts.
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III.3-7

III.3-6.10

Findings on Variances. All decisions by the Board of Adjustment on
requests for variances must be supplemented with a written finding of
fact stating the conformity or nonconformity, as the case may be, of
their decision with the standards for variance set forth in this article.

III.3-6.11

Effective Date(s) and Revocation of a Variance. Variances become
effective immediately upon their approval by the Board and will be
valid for a period no longer than six (6) months from the date of such
decision and will automatically be revoked unless the building permit
is obtained within such period and the erection or alteration of a
building is substantially complete or the use commenced within such
period or unless otherwise specified in the Board's official action
granting the variance.

III.3-6.12

Effect of Denial of a Variance Request or Voluntary Withdrawal of
Petition. No application for a variance that has been denied wholly or
in part by the Board of Adjustment or that has been voluntarily
withdrawn by the petitioner will be resubmitted for consideration, in its
original form, for a period of at least one (1) year from the date of said
order of denial or the date of the withdrawal request, except on the
grounds of new evidence being presented to and being found to be valid
by the Board of Adjustment. This section does not preclude any person
from submitting a new, modified, application for substantially the same
variance. "Modified" could mean any one of the following: a new
petitioner, different set-back footage, altered structural/special features,
etc.

APPEALS (See ILLUSTRATION “F”).
III.3-7.1

Authority. The Board of Adjustment after a public hearing may vary
any administrative order, requirement, decision, or determination made
by the Building and Zoning Enforcement Officer or Building Official.

III.3-7.2

Initiation of Appeal. Appeals affecting a particular property may be
requested by any person, firm, corporation, or government agency
having a freehold interest in that property, a possessory interest entitled
to exclusive possession of that property, or a contractual interest which
may become a freehold interest of an exclusive possessory interest in
that property, either of which is specifically enforceable, by submitting
to the Building and Zoning Enforcement Officer a properly completed
"Petition for Hearing and Consideration of Action" application.

III.3-7.3

Application for Appeal. An application for an appeal must be filed in
writing with the Building and Zoning Enforcement Officer. Said
application will contain such information as the Board of Adjustment
may, by rule, require. (See "Petition for Hearing and Consideration of
Action", Appendix "A").
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III.3-7.4

Imminent Peril to Life and Property. An appeal properly filed and
accepted will stay all proceedings in furtherance of the action appealed
from unless the Building and Zoning Enforcement Officer certifies to
the Board of Adjustment, within twenty-four (24) hours after the
application for the appeal has been filed and accepted by him/her, that
by reason of acts stated in the certificate a stay would, in his/her opinion,
cause imminent peril to life and property.

III.3-7.5

Hearing on Application. Upon acceptance in proper form of the
application referred to in Section III.3-7.3 above by the Building and
Zoning Enforcement Officer, the Board of Adjustment will hold at least
one (1) public hearing on the appeal within thirty (30) calendar days
from the date of acceptance of the application, subject to the provisions
of Section III.3-3.

III.3-7.6

Notice of Hearing. Notice of the time and place of such public hearing
will be:

III.3-7.6-1

Published at least once, not less than seven (7) calendar days,
nor more than twenty (20) calendar days before the hearing, in
a newspaper of general circulation in the City of LeClaire.

III.3-7.6-2

Said notice will also be delivered by certified mail not less than
seven (7) calendar days, nor more than twenty (20) calendar
days, before the hearing to all property owners whose property
boundaries lie within two hundred feet (200'), (inclusive of any
and all public and quasi-public right-of-way distances), of the
boundaries of the property
upon which the use, or structure is located that is the subject of
the appeal.

III.3-7.6-3

No less than seven (7) working days prior to the public hearing
on a petition requesting an Appeal, the applicant shall post a
notice sign on or near the property upon which the application
is being made, and shall remove and return the sign
immediately following the public hearing on the application.
The
sign
will
be
provided
to
the applicant by the Board Secretary upon receipt of a signed
deposit in the amount of $50.00, which shall be refunded if the
sign is returned in good condition within seven (7) working
days of the date of the decision on the application.

III.3-7.7

Findings on Appeals. In exercising its appellate power the Board of
Adjustment may reverse, or affirm, wholly or partly, or may modify the
order, requirement, decision or determination appealed from and may
make any such order, requirement, decision or determination as it so
deems necessary, and to that end will have all the powers of the officer
from whom the appeal is taken.
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III.3-8 SPECIAL EXCEPTIONS (See ILLUSTRATION “F”).
III.3-8.1

Authority. The development and administration of this Ordinance is
based upon the division of the City into zoning districts in which the
use of land and buildings and the bulk and location of buildings and
structures in relation to the land are substantially uniform.
It is recognized, however, that there are certain uses which, because of
their unique characteristics, cannot be properly classified in any
particular district or districts, without consideration in each case, of the
impact of those uses upon neighboring land and of the public need for
the particular use at the particular locations. To that end, the Board of
Adjustment may grant special exceptions to the strict interpretation of
this Ordinance in harmony with its general purpose and intent only in
specific instances hereinafter set forth and only in accordance with the
standards hereinafter prescribed. Such special exceptions fall into two
(2) categories:

III.3-8.1-1

Uses publicly operated or traditionally affected with a public
interest; and,

III.3-8.1-2

Uses entirely private in character but of such a nature that their
operation may give rise to unique problems with respect to
their impact upon neighboring property or public facilities.

III.3-8.2

Initiation of Special Exceptions. Consideration of a special exception
affecting a particular property may be requested by any person having
a freehold interest in land, a possessory interest entitled to exclusive
possession, or a contractual interest which may become a freehold
interest of an exclusive possessory interest, either of which is
specifically enforceable, by submitting to the Building and Zoning
Enforcement Officer a properly completed "Petition for Hearing and
Consideration of Action, Appendix "A").

III.3-8.3

Application for Special Exceptions. An application for a special
exception must be filed in writing with the Building and Zoning
Enforcement Officer. Said application will contain such information as
the Board of Adjustment may, by rule, require. (See "Petition for
Hearing and Consideration of Action", Appendix "A"). The application
will include a statement in writing by the applicant accompanied by
adequate evidence showing that the proposed special exception will, on
review, conform to the standards set forth in Section III.3-8.6.

III.3-8.4

Hearing on Application. Upon acceptance in proper form of the
application referred to in Section III.3-8.3 above by the Building and
Zoning Enforcement Officer, the Board of Adjustment will hold at least
one (1) public hearing on the proposed special exception within thirty
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(30) calendar days from the date of acceptance of the application,
subject to the provisions of Section III.3-3.
III.3-8.5

Notice of Hearing. Notice of the time and place of such public hearing
will be:

III.3-8.5-1

Published at least once, not less than seven (7) calendar days, or
more than twenty (20) calendar days before the hearing, in a
newspaper of general circulation in the City of LeClaire.

III.3-8.5-2

Said notice will also be delivered by certified mail not less than
seven (7) calendar days, nor more than twenty (20) calendar
days, before the hearing to all property owners whose property
boundaries lie within two hundred feet (200'), (inclusive of any
and all public and quasi-public right-of-way distances), of the
boundaries of the property upon which the use, or structure is
located that is the subject of the proposed special exception.

III.3-8.5-3

No less than seven (7) working days prior to the public hearing
on a petition requesting a Special Exception, the applicant shall
post a notice sign on or near the property upon which the
application is being made, and shall remove and return the sign
immediately following the public hearing on the application.
The sign will be provided to the applicant by the Board
Secretary upon receipt of a signed deposit in the amount of
$50.00, which shall be refunded if the sign is returned in good
condition within seven (7) working days of the date of the
decision on the application.

III.3-8.6

Standards for Special Exceptions. The Board of Adjustment will not
grant a special exception to the provisions of this Ordinance, as
authorized in this section unless there is evidence presented to it in each
specific case that:

III.3-8.6-1

The establishment, maintenance or operation of the special
exception will not be detrimental to or endanger the public
health, safety, morals, comfort, or general welfare;

III.3-8.6-2

The special exception will not be detrimental to the use and
enjoyment of other property in the immediate vicinity for the
purposes already permitted, nor substantially diminish and
impair property values within the neighborhood;

III.3-8.6-3

The establishment of the special exception will not impede the
normal and orderly development and improvement of the
surrounding property for uses permitted in the district;

III.3-8.6-4

Adequate utilities, access roads, drainage and/or necessary
facilities have been or are being provided;
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III.3-8.6-5

Adequate measures have been or will be taken to provide
ingress and egress so designed as to minimize traffic
congestion in the public streets; and

III.3-8.6-6

The special exception will in all other respects, conform to the
applicable regulations of the district in which it is located,
except as
such regulations may, in each instance, be modified by the
Board of Adjustment.

III.3-8.7

Conditions and Guarantees. Prior to the granting of any special
exception, the Board of Adjustment may stipulate such conditions and
restrictions upon the establishment, location, construction, maintenance,
and operation of the special exception as it deems necessary for the
protection of the public interest and to secure compliance with the
standards and requirements specified in Section III.3-8.6 above.
In all cases in which special exceptions are granted with conditions
and/or restrictions the Board of Adjustment may require such evidence
and guarantees as it deems necessary to insure that the conditions and/or
restrictions stipulated in connection therewith are being and will be
complied with. Said conditions and/or restrictions, if imposed, must be
adhered to and failure to do so will automatically and immediately
cause the special exception to be revoked.

III.3-8.8

Findings on Special Exceptions. All decisions by the Board of
Adjustment on requests for special exceptions must be supplemented
with a written finding of fact stating the conformity or nonconformity,
as the case may be, of their decision with the standards for special
exceptions set forth in this article.

III.3-8.9

Effective Date(s) and Revocation of a Special Exceptions. In
addition to the provisions of Section III.3-8.7 above, and unless
otherwise specified, special exceptions granted become effective
immediately and will be valid for a period no longer than six (6) months
from the date of such decision and will automatically be revoked unless
the special exception is fully and completely established during such
period or unless otherwise specified in the Board's official action
granting the special exception.

III.3-8.10

Effect of Denial of a Special Exception Request or Voluntary
Withdrawal of Petition. No application for a special exception that
has been denied wholly or in part by the Board of Adjustment or that
has been voluntarily withdrawn by the petitioner will be resubmitted for
consideration, in its original form, for a period of at least one (1) year
from the date of said order of denial or the date of the withdrawal
request, except on the grounds of new evidence found to be valid by the
Board of Adjustment. This section does not preclude any person from
submitting a new, modified, application for substantially the same
special exception. "Modified" could mean any one of the following: a

42

new petitioner, different or conditional use, altered structural/special
features, etc.
III.3-9

OTHER CONSIDERATIONS BY THE BOARD OF ADJUSTMENT (See
ILLUSTRATION “F”). The Board of Adjustment may also conduct hearings
on and consider action on the following items on the following items:
III.3-9.1

III.3-9.2

III.3-9.3

Interpretation of Zoning District Map.
Where the
application of the rules for the interpretation of district
boundaries contained in
Sections II.2 and II.3 leaves a reasonable doubt as to
the boundary between two districts the Board of Adjustment
will interpret the map in such a way as to carry out the intent
and purposes of this Ordinance.
Temporary Uses and Permits. The Board of Adjustment
may issue a permit for the temporary use of a building or
premises in any district for a purpose or use that does not
conform to the regulations prescribed by this Ordinance,
provided that such use is of a true temporary nature and does
not involve the erection of substantial structures. Such permit
may be granted in the form of a temporary and immediately
revocable permit for not more than one (1) twelve (12) month
period, subject to such conditions as will safeguard the public
health, safety, convenience, and general welfare.
Certain Uses Located in Industrial Districts. In determining
whether certain uses will be located in an "I-1" and/or an "I-2"
District, the Board of Adjustment will give due regard to the
nature and condition of all adjacent uses and structures, and the
consistency therewith of the proposed use and development.
Before authorizing a use in an Industrially-zoned ("I")
District, the Board will determine whether the proposed use
would be hazardous, harmful, noxious, offensive, or a
nuisance to the surrounding properties by reason of noise,
smoke, odor, vibration, dust and dirt, cinders, noxious gases,
glare and heat, fire and safety hazards, sewage wastes and
pollution, transportation and traffic, aesthetic and
psychological effects. (See Articles XIII and XIV.)
(Ord. #777 2/2/16).
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APPENDIX C: OPEN GOVERNMENT
Iowa Code Chapter 21: Open Meetings
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Chapter 21: Iowa Open Meetings Law
21.1 Intent – declaration of policy
21.2 Definitions
21.3 Meetings of governmental bodies
21.4 Public Notice
21.5 Closed session
21.6 Enforcement
21.7 Rules of conduct at meetings
21.8 Electronic meetings
21.9 Employment conditions discussed
21.10 Information to be provided
21.11 Applicability to nonprofit corporations
21.1 Intent – declaration of policy.
This chapter seeks to assure, through a requirement of open meetings of governmental bodies, that
the basis and rationale of governmental decisions, as well as those decisions themselves, are easily
accessible to the people. Ambiguity in the construction or application of this chapter should be
resolved in favor of openness.
21.2 Definitions.
As used in this chapter:
1. “Governmental body” means:
a. A board, council, commission, or other governing body expressly created by the statutes of this
state or by executive order.
b. A board, council, commission, or other governing body of a political subdivision or taxsupported district in this state.
c. A multi-membered body formally and directly created by one or more boards, councils,
commissions, or other governing bodies subject to paragraphs “a” and “b” of this subsection.
d. Those multi-membered bodies to which the state board of regents or a president of a university
has delegated the responsibility for the management and control of the intercollegiate athletic
programs at the state universities.
e. An advisory board, advisory commission, or task force created by the governor or the general
assembly to develop and make recommendations on public policy issues.
f. A nonprofit corporation other than a fair conducting a fair event as provided in chapter 174,
whose facilities or indebtedness are supported in whole or in part with property tax revenue and
which is licensed to conduct pari-mutuel wagering pursuant to chapter 99D or a nonprofit
corporation which is a successor to the nonprofit corporation which built the facility.
g. A nonprofit corporation licensed to conduct gambling games pursuant to chapter 99F.
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h. An advisory board, advisory commission, advisory committee, task force, or other body created
by statute or executive order of this state or created by an executive order of a political subdivision
of this state to develop and make recommendations on public policy issues.
i. The governing body of a drainage or levee district as provided in chapter 468, including a board
as defined in section 468.3, regardless of how the district is organized.
j. An advisory board, advisory commission, advisory committee, task force, or other body created
by an entity organized under chapter 28E, or by the administrator or joint board specified in a
chapter 28E agreement, to develop and make recommendations on public policy issues.
2. “Meeting” means a gathering in person or by electronic means, formal or informal, of a majority
of the members of a governmental body where there is deliberation or action upon any matter within
the scope of the governmental body’s policy-making duties. Meetings shall not include a gathering
of members of a governmental body for purely ministerial or social purposes when there is no
discussion of policy or no intent to avoid the purposes of this chapter.
3. “Open session” means a meeting to which all members of the public have access.
21.3 Meetings of governmental bodies.
Meetings of governmental bodies shall be preceded by public notice as provided in section 21.4
and shall be held in open session unless closed sessions are expressly permitted by law. Except as
provided in section 21.5, all actions and discussions at meetings of governmental bodies, whether
formal or informal, shall be conducted and executed in open session.
Each governmental body shall keep minutes of all its meetings showing the date, time and place,
the members present, and the action taken at each meeting. The minutes shall show the results of
each vote taken and information sufficient to indicate the vote of each member present. The vote
of each member present shall be made public at the open session. The minutes shall be public
records open to public inspection.
21.4 Public notice.
1. Except as provided in subsection 3, a governmental body shall give notice of the time, date, and
place of each meeting including a reconvened meeting of the governmental body, and the tentative
agenda of the meeting, in a manner reasonably calculated to apprise the public of that information.
Reasonable notice shall include advising the news media who have filed a request for notice with
the governmental body and posting the notice on a bulletin board or other prominent place which
is easily accessible to the public and clearly designated for that purpose at the principal office of
the body holding the meeting, or if no such office exists, at the building in which the meeting is to
be held.
2. a. Notice conforming with all of the requirements of subsection 1 of this section shall be given
at least twenty-four hours prior to the commencement of any meeting of a governmental body
unless for good cause such notice is impossible or impractical, in which case as much notice as is
reasonably possible shall be given. Each meeting shall be held at a place reasonably accessible to
the public, and at a time reasonably convenient to the public, unless for good cause such a place or
time is impossible or impractical. Special access to the meeting may be granted to persons with
disabilities.
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b. When it is necessary to hold a meeting on less than twenty-four hours’ notice, or at a place that
is not reasonably accessible to the public, or at a time that is not reasonably convenient to the public,
the
nature
of the good cause justifying that departure from the normal requirements shall be stated in the
minutes.
3. Subsection 1 does not apply to any of the following:
a. A meeting reconvened within four hours of the start of its recess, where an announcement of the
time, date, and place of the reconvened meeting is made at the original meeting in open session and
recorded in the minutes of the meeting and there is no change in the agenda.
b. A meeting held by a formally constituted subunit of a parent governmental body during a lawful
meeting of the parent governmental body or during a recess in that meeting of up to four hours, or
a meeting of that subunit immediately following the meeting of the parent governmental body, if
the meeting of that subunit is publicly announced in open session at the parent meeting and the
subject of the meeting reasonably coincides with the subjects discussed or acted upon by the parent
governmental body.
4. If another section of the Code requires a manner of giving specific notice of a meeting, hearing,
or an intent to take action by a governmental body, compliance with that section shall constitute
compliance with the notice requirements of this section.
21.5 Closed session.
1. A governmental body may hold a closed session only by affirmative public vote of either twothirds of the members of the body or all of the members present at the meeting. A governmental
body may hold a closed session only to the extent a closed session is necessary for any of the
following reasons:
a. To review or discuss records which are required or authorized by state or federal law to be kept
confidential or to be kept confidential as a condition for that governmental body’s possession or
continued receipt of federal funds.
b. To discuss application for letters patent.
c. To discuss strategy with counsel in matters that are presently in litigation or where litigation is
imminent where its disclosure would be likely to prejudice or disadvantage the position of the
governmental body in that litigation.
d. To discuss the contents of a licensing examination or whether to initiate licensee disciplinary
investigations or proceedings if the governmental body is a licensing or examining board.
e. To discuss whether to conduct a hearing or to conduct hearings to suspend or expel a student,
unless an open session is requested by the student or a parent or guardian of the student if the
student is a minor.
f. To discuss the decision to be rendered in a contested case conducted according to the provisions
of chapter 17A.
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g. To avoid disclosure of specific law enforcement matters, such as current or proposed
investigations, inspection or auditing techniques or schedules, which if disclosed would enable law
violators to avoid detection.
h. To avoid disclosure of specific law enforcement matters, such as allowable tolerances or criteria
for the selection, prosecution, or settlement of cases, which if disclosed would facilitate disregard
of requirements imposed by law.
i. To evaluate the professional competency of an individual whose appointment, hiring,
performance, or discharge is being considered when necessary to prevent needless and irreparable
injury to that individual’s reputation and that individual requests a closed session.
j. To discuss the purchase or sale of particular real estate only where premature disclosure could be
reasonably expected to increase the price the governmental body would have to pay for that
property or reduce the price the governmental body would receive for that property. The minutes
and the audio recording of a session closed under this paragraph shall be available for public
examination when the transaction discussed is completed.
k. To discuss information contained in records in the custody of a governmental body that are
confidential records pursuant to section 22.7, subsection 50.
l. To discuss patient care quality and process improvement initiatives in a meeting of a public
hospital or to discuss marketing and pricing strategies or similar proprietary information in a
meeting of a public hospital, where public disclosure of such information would harm such a
hospital’s competitive position when no public purpose would be served by public disclosure. The
minutes and the audio recording of a closed session under this paragraph shall be available for
public inspection when the public disclosure would no longer harm the hospital’s competitive
position. For purposes of this paragraph, “public hospital” means a hospital licensed pursuant to
chapter 135B and governed pursuant to chapter 145A, 226, 347, 347A, or 392. This paragraph does
not apply to the information required to be disclosed pursuant to section 347.13, subsection 11, or
to any discussions relating to terms or conditions of employment, including but not limited to
compensation of an officer or employee or group of officers or employees.
2. The vote of each member on the question of holding the closed session and the reason for holding
the closed session by reference to a specific exemption under this section shall be announced
publicly at the open session and entered in the minutes. A governmental body shall not discuss any
business during a closed session which does not directly relate to the specific reason announced as
justification for the closed session.
3. Final action by any governmental body on any matter shall be taken in an open session unless
some other provision of the Code expressly permits such actions to be taken in closed session.
4. A governmental body shall keep detailed minutes of all discussion, persons present, and action
occurring at a closed session, and shall also audio record all of the closed session. The detailed
minutes and audio recording of a closed session shall be sealed and shall not be public records open
to public inspection. However, upon order of the court in an action to enforce this chapter, the
detailed minutes and audio recording shall be unsealed and examined by the court in camera. The
court shall then determine what part, if any, of the minutes should be disclosed to the party seeking
enforcement of this chapter for use in that enforcement proceeding. In determining whether any
portion of the minutes or recording shall be disclosed to such a party for this purpose, the court
shall weigh the prejudicial effects to the public interest of the disclosure of any portion of the
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minutes or recording in question, against its probative value as evidence in an enforcement
proceeding. After such a determination, the court may permit inspection and use of all or portions
of the detailed minutes and audio recording by the party seeking enforcement of this chapter. A
governmental body shall keep the detailed minutes and audio recording of any closed session for a
period of at least one year from the date of that meeting, except as otherwise required by law.
5. Nothing in this section requires a governmental body to hold a closed session to discuss or act
upon any matter.
21.6 Enforcement.
1. The remedies provided by this section against state governmental bodies shall be in addition to
those provided by section 17A.19. Any aggrieved person, taxpayer to, or citizen of, the state of
Iowa, or the attorney general or county attorney, may seek judicial enforcement of the requirements
of this chapter. Suits to enforce this chapter shall be brought in the district court for the county in
which the governmental body has its principal place of business.
2. Once a party seeking judicial enforcement of this chapter demonstrates to the court that the body
in question is subject to the requirements of this chapter and has held a closed session, the burden
of going forward shall be on the body and its members to demonstrate compliance with the
requirements of this chapter.
3. Upon finding by a preponderance of the evidence that a governmental body has violated any
provision of this chapter, a court:
a. Shall assess each member of the governmental body who participated in its violation damages
in the amount of not more than five hundred dollars and not less than one hundred dollars. However,
if a member of a governmental body knowingly participated in such a violation, damages shall be
in the amount of not more than two thousand five hundred dollars and not less than one thousand
dollars. These damages shall be paid by the court imposing it to the state of Iowa, if the body in
question is a state governmental body, or to the local government involved if the body in question
is a local governmental body. A member of a governmental body found to have violated this chapter
shall not be assessed such damages if that member proves that the member did any of the following:
(1) Voted against the closed session.
(2) Had good reason to believe and in good faith believed facts which, if true, would have indicated
compliance with all the requirements of this chapter.
(3) Reasonably relied upon a decision of a court, a formal opinion of the Iowa public information
board, the attorney general, or the attorney for the governmental body, given in writing, or as
memorialized in the minutes of the meeting at which a formal oral opinion was given, or an advisory
opinion of the Iowa public information board, the attorney general, or the attorney for the
governmental body, given in writing.
b. Shall order the payment of all costs and reasonable attorney fees in the trial and appellate courts
to any party successfully establishing a violation of this chapter. The costs and fees shall be paid
by those members of the governmental body who are assessed damages under paragraph “a”. If
no such members exist because they have a lawful defense under that paragraph to the imposition
of such damages, the costs and fees shall be paid to the successful party from the budget of the
offending governmental body or its parent.
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c. Shall void any action taken in violation of this chapter, if the suit for enforcement of this chapter
is brought within six months of the violation and the court finds under the facts of the particular
case that the public interest in the enforcement of the policy of this chapter outweighs the public
interest in sustaining the validity of the action taken in the closed session. This paragraph shall not
apply to an action taken regarding the issuance of bonds or other evidence of indebtedness of a
governmental body if a public hearing, election or public sale has been held regarding the bonds or
evidence of indebted.
d. Shall issue an order removing a member of a governmental body from office if that member has
engaged in a prior violation of this chapter for which damages were assessed against the member
during the member’s term.
e. May issue a mandatory injunction punishable by civil contempt ordering the members of the
offending governmental body to refrain for one year from any future violations of this chapter.
4. Ignorance of the legal requirements of this chapter shall be no defense to an enforcement
proceeding brought under this section. A governmental body which is in doubt about the legality
of closing a particular meeting is authorized to bring suit at the expense of that governmental body
in the district court of the county of the governmental body’s principal place of business to ascertain
the propriety of any such action, or seek a formal opinion of the attorney general or an attorney of
the governmental body.
21.7 Rules of conduct at meetings.
The public may use cameras or recording devices at any open session. Nothing in this chapter shall
prevent a governmental body from making and enforcing reasonable rules for the conduct of its
meetings to assure those meetings are orderly, and free from interference or interruption by
spectators.
21.8 Electronic meetings.
1. A governmental body may conduct a meeting by electronic means only in circumstances where
such a meeting in person is impossible or impractical and only if the governmental body complies
with all of the following:
a. The governmental body provides public access to the conversation of the meeting to the extent
reasonably possible.
b. The governmental body complies with section 21.4. For the purpose of this paragraph, the place
of the meeting is the place from which the communication originates or where public access is
provided to the conversation.
c. Minutes are kept of the meeting. The minutes shall include a statement explaining why a meeting
in person was impossible or impractical.
2. A meeting conducted in compliance with this section shall not be considered in violation of this
chapter.
3. A meeting by electronic means may be conducted without complying with paragraph “a” of
subsection 1 if conducted in accordance with all of the requirements for a closed session contained
in section 21.5.

50

21.9 Employment conditions discussed.
A meeting of a governmental body to discuss strategy in matters relating to employment conditions
of employees of the governmental body who are not covered by a collective bargaining agreement
under chapter 20 is exempt from this chapter. For the purpose of this section, “employment
conditions” mean areas included in the scope of negotiations listed in section 20.9.
21.10 Information to be provided.
The authority which appoints members of governmental bodies shall provide the members with
information about this chapter and chapter 22. The appropriate commissioner of elections shall
provide that information to members of elected governmental bodies.
21.11 Applicability to nonprofit corporations.
This chapter applies to nonprofit corporations which are defined as governmental bodies subject to
section 21.2, subsection 1, paragraph “f”, only when the meetings conducted by the nonprofit
corporations relate to the conduct of pari-mutuel racing and wagering pursuant to chapter 99D.
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APPENDIX D: GENDER BALANCE

Definition
Iowa Code Ch. 69.16A, Requiring Gender Balance
Recruiting Gender Balanced Boards and Commissions:
A Guide for Cities and Counties
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DEFINITION
Definition - Gender equality is the measurable equal representation of women and men.
Gender equality does not imply that women and men are the same, but that they have equal
value and should be accorded equal treatment. The United Nations regards gender equality
as a human right. (International Planned Parenthood).

STATUTORY REQUIREMENT FOR GENDER BALANCE
69.16A Gender Balance.
1. All appointive boards, commissions, committees, and councils of the state established by
the Code, if not otherwise provided by law, shall be gender balanced. No person shall be appointed
or reappointed to any board, commission, committee, or council established by the Code if that
appointment or reappointment would cause the number of members of the board, commission,
committee, or council of one gender to be greater than one-half the membership of
the board,
commission, committee, or council plus one if the board, commission, committee, or council is
composed of an odd number of members. If the board, commission, committee, or council is
composed of an even number of members, not more than one-half of the membership shall be of
one gender. If there are multiple appointing authorities for a board, commission, committee, or
council, they shall consult each other to avoid a violation of this section.
2. All appointive boards, commissions, committees, and councils of a political subdivision
of the state that are established by the Code, if not otherwise provided by law, shall be gender
balanced as provided by subsection 1 unless the political subdivision has made a good faith effort
to appoint a qualified person to fill a vacancy on a board, commission, committee, or council in
compliance with subsection 1 for a period of three months but has been unable to make a compliant
appointment. In complying with the requirements of this subsection, political subdivisions shall
utilize a fair and unbiased method of selecting the best qualified applicants. This subsection shall
not prohibit an individual whose term expires prior to January 1, 2012, from being reappointed
even though the reappointment continues an inequity in gender balance.
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Recruiting Gender Balanced Boards and Commissions:
A Guide for Cities and Counties
This document aims to provide guidance and advice to county and city boards and commissions in
Iowa in achieving gender balance. Much of the work to achieve gender balance centers on attracting
more women to participate in local government. Gender balance on state-level boards and
commissions has been required since 1987. In 2009, the Iowa Legislature extended this
expectation to county and city boards and commissions, effective January 1, 2012; however, there
is no reason to wait. Cities and counties would be best served by developing diverse lists of
qualified citizens to serve now. Though some board and commission seats won’t expire for some
time, cities and counties never know when they may have an unexpected vacancy. Moreover, some
local boards and commissions have many long-term members, and recruiting other qualified
individuals now will provide ample time for mentoring and skill development as “the torch” of
leadership is passed.
Why should we target specific types of people to join local boards and commissions?
You likely already know why recruitment is important in and of itself—serving on a board or
commission is a significant and meaningful way for citizens to participate in civic life. Diversity
of experiences is critical in developing representative and balanced local practices and policies.
Actively seeking out new members will create more visibility of the board or commission’s
presence in the area, showing its commitment to the community’s well-being. Recruitment may
also attract qualified individuals who had never thought to work in local decision making or politics
before. Diversity of board and commission membership, be it race, gender, age, or other factors,
may help cities and counties more effectively communicate with and serve more citizens.
Further, citizens in your community—like anywhere—are busy and likely already have
commitments. It’s important to demonstrate to them the benefits they will receive by serving.
Members get to share expertise while directly participating in shaping the local community. For
some, serving on a board or commission can lead to higher leadership opportunities. Although
women make up more than half of the Iowa population, they are underrepresented on some local
boards and commissions, especially those that make economic decisions for communities.
Likewise, men are underrepresented on other types of boards and commissions, such as library
boards and others. Across most communities in Iowa, more women need to be engaged.
Encouraging women to join local boards and commissions now will open future leadership
possibilities up to other women in your area, and will provide positive role models for women and
girls interested in local community development.
Our board does not discriminate based on gender or any other factor. Why do we need gender
balance? During the 2009 legislative session, the 83rd General Assembly passed HF243, a bill that
extends the expectation for gender balance from state boards, and commissions created by the code,
to the local level. Beginning January 1, 2012: “All appointive boards, commissions, committees,
and councils of a political subdivision of the state that are established by the Code, if not otherwise
provided by law, shall be gender balanced...unless the political subdivision has made a good faith
effort to appoint a qualified person to fill a vacancy on a board commission, committee, or council
in compliance with subsection 1 for a period of three months but has been unable to make a
compliant appointment.” (Iowa Code, Chapter 69.16A(2)).
This means that a county or city which makes a good faith effort to appoint a qualified person
to fill a vacancy for three months, but is unable to make an appointment, may fill the opening
regardless of balance. The legislation, also states that local governments are to utilize a fair and
unbiased method of selecting the best qualified applicants, while providing for gender balance.
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This means that a standard protocol, application, or process is used to determine qualifications.
Such a process need not be complicated. In fact, the more transparent and simple it is, the
better for recruitment.
Prior to this law change, some Iowa municipalities reported having no formal application process;
anecdotally, it was said that “it’s who you know” that gets one appointed. Because of this, many
talented and qualified women were simply not considered. It stands to reason that implementing
gender balance on local boards and commissions may greatly expand the number of women in
leadership roles in Iowa communities.
Diversity should be encouraged on all boards but the mandate is only applicable to statutorily
defined boards and commissions at the local level, and does not apply to a board or commission
set up locally and with no Iowa Code authority/guidance.
It is already hard enough to find members to serve. How can we find enough interested
women? Recruiting women to serve is probably the easiest way to fill local boards and
commissions. Women in Iowa volunteer at significantly higher rates than do men, and Iowa ranks
7th in the nation in civic volunteering. Women with children under age 18 volunteer at a
significantly higher rate than do women without young children, and women who work volunteer
at a significantly higher rate than those who don’t. Adult women outnumber adult men in 90 of
Iowa’s 99 counties.
While women volunteer significantly in this state, they are less likely to be approached about
leadership possibilities on local boards and commissions. For instance, research shows that though
women are elected just as often as men when they do run for office, they are three times less likely
than men to be asked to run. Approaching women and asking them to serve is an excellent way to
find new and highly qualified members.
At the same time, cities and counties may find themselves challenged to make board and
commission opportunities stand out as a unique opportunity. Work with women from local
leadership groups, schools and other organizations to brainstorm what “messages” might resonate
best with women in your community. It might be valuable to give strong consideration to
newcomers to your community, who can bring outside experience and have not likely been asked
to volunteer for so many things.
We need members with specific qualifications, and it seems fewer women have these. How
can we fill our board? First, make sure you are not operating under unchallenged assumptions
about the qualification of women and men for certain positions. One elected official reported he
found it difficult to find women to serve on the Condemnation Board because he believed “not
many women are farmers or realtors.” In actuality, women are the majority of realtors in his
community, and statewide, women are owner/operators or partners in 47% of Iowa’s agricultural
land Women, Food and Agriculture Network, 2008).
Second, utilize local clubs and organizations, or even statewide associations, to get out the word
about the skill set you require. A Parent Teacher Association may be helpful in identifying a father
to serve on an Empowerment Board; a local labor union, community college, or contractor may
help find a female electrician to serve on an Electrical Code Board.
Last, you may wish to revisit the locally determined requirements for board and commission
appointments. Some have been not been updated for a very long time, and you may find that there
is not a good reason for continuing with some restrictive requirements, or that some entities just
have too many members. For example, one community might make its Veterans Board easier to
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fill by eliminating the requirement for veterans of specific wars; another might update the eligibility
to also include spouses of veterans, who clearly are affected by the provision of veterans services.
Some cities and counties may wish to reduce the size of certain boards if a very large membership
does not add an obvious value.
Simple strategies for recruiting qualified candidates:
• Step back and make sure you and other representatives of the city or county are positive
in the way you talk about opportunities to serve on boards and commissions. Some appointing
officials make the mistake of portraying participation as contentious, boring, or too time consuming.
When officials talk openly about “going through the phone book to find candidates,” that is
potentially denigrating to the board and to potential candidates. While you don’t want to
misrepresent the commitment, make sure any frustration you have with the board or with filling the
position does not taint the view you are providing of the opportunity. If there are real, ongoing
problems with specific boards and commissions, such as continually straying from the agenda and
going over time, try to address them before bringing in “new blood.”
• Cross train board and commission members and encourage them to try something new. A
veteran of the Planning and Zoning Board might welcome a change of pace in going to an Arts or
Historical board. A devoted Library Board member could bring much to an economic development
advisory council.
• Maintain visibility in your community, emphasizing that boards and commissions are
open to diversity and change. This is especially important in communities with a long history of
“gender segregated” boards and commissions. The more people are aware of real opportunities to
serve on a board or commission, the more likely women are to seek appointment.
• You may find it helpful to bring in outside observers to a meeting to determine if there
is anything about the entity that may not be inviting to diverse candidates. Sometimes, groups may
fall into habits or traditions without being aware that they might be creating an exclusionary
environment, such as distributing flyers to members that say “Bring your baked goods to the next
meeting” or “Wives are welcome.”
• Actively work to consider women in your community as potential board or commission
members. Ask for recommendations from a variety of community leaders. If you were an employer
advertising a position and you didn’t get the type of applicants you were looking for, you would
step up your search. Women have been much less likely to be recruited than men, yet they are just
as likely to take a position when asked. One County Auditor reports, “I always ask women. When
you just tell them how often the board meets and for long, I find they say yes more often.”
• In a one-on-one setting, encourage individual women you know and admire to seek
appointment on boards and commissions. Many women have grown up in families or
cultures that undervalue women’s contributions, or may have themselves grasped a little
too firmly on the Midwestern ideal of humility. You may find that women more than men
tend to question their own qualifications for a board or commission, or may believe that
“traditional female” approaches to leadership, such as building consensus, are not what you
are seeking. Help them to see how their strengths are needed to enhance the community.
Basic Tips for Recruiting Women to Local Boards and Commissions
Information about boards and commissions is critical to making a decision to commit to seeking
membership. Candidates need to fully understand the function, purpose, and mission of any board
or commission before seeking an appointment. While prospective members will need to do the
work to understand your board or commission, it is important to provide means for them to do so.
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Tips for facilitating research:
• Provide publications or websites that list current boards and commissions. Lists could
indicate relevancy of each board and commission to specific areas of interest.
• Explicitly establish the purpose of the board or commission, including the law that
establishes its existence and mandates its duties. Provide its enabling statute.
• While few boards and commissions do not have paid staff, most do have web pages linked
to the official county government website. Your board or commission web page should
provide materials of the organization, such as minutes, newsletters, strategic plans, and
annual reports. Provide a list of current members on the county or city website.
• Advertise meetings or events to allow women interested a first impression of how the body
operates. Have a few people look at your ad or flyer to see if they can help you make it
more inviting.
____________________
This publication was developed in collaboration with American Association of University Women of Iowa, Carrie
Chapman Catt Center for Women and Politics at Iowa State University,
Iowa Commission on the Status of Women, Iowa League of Cities, Iowa State Association of Counties, League of
Women Voters of Iowa.
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APPENDIX E: CONFLICTS OF INTEREST

Definitions
Statutory Limitations and Exceptions (I.C. 362.5)
Conflict of Interest and Voting (I.C. 362.6)
Effect on Voting
Potential for Conflict or Appearance of Impropriety
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DEFINITIONS

Conflicts of Interest arise when a public service is in the position deciding between public
duty and private interests. Wilson v. Iowa City, 165 N.W. 2d 813 (Iowa Supreme Court 1969).
Conflict of Interest –
1. The real or apparent conflict between one’s personal interest in a matter and one’s duty to another
or to the public in general regarding the same matter.
2. The real, apparent, or potential conflict between the duty owed to one in a matter and the duty
owed to another regarding the same matter, especially if the person who owes the duty is a lawyer
(such as one who represents two defendants in the same case ( Webster's New World Law Dictionary
Copyright © 2010 by Wiley Publishing, Inc., Hoboken, New Jersey. Used by arrangement with John Wiley & Sons, Inc.)

STATUTORY LIMITATIONS AND EXCEPTIONS (I.C. 362.5)
362.5 Interest in Public Contract Prohibited - Exceptions
When used in this section, "contract" means any claim, account, or demand against or
agreement with a city, express or implied.
A city officer or employee shall not have an interest, direct or indirect, in any contract or job
of work or material or the profits thereof or services to be furnished or performed for the officer's
or employee's city. A contract entered into in violation of this section is void. The provisions of
this section do not apply to:
1. The payment of lawful compensation of a city officer or employee holding more than one
city office or position, the holding of which is not incompatible with another public office
or is not prohibited by law.
2. The designation of a bank or trust company as a depository, paying agent, or for
investment of funds.
3. An employee of a bank or trust company, who serves as treasurer of a city.
4. Contracts made by a city, upon competitive bid in writing, publicly invited and opened.
5. Contracts in which a city officer or employee has an interest solely by reason of
employment, or a stock interest of the kind described in subsection 9, or both, if the
contracts are made by competitive bid in writing, publicly invited and opened, or if the
remuneration of employment will not be directly affected as a result of the contract and
the duties of employment do not directly involve the procurement or preparation of any
part of the contract. The competitive bid qualification of this subsection does not apply to
a contract for professional services not customarily awarded by competitive bid.
6. The designation of an official newspaper.
7. A contract in which a city officer or employee has an interest if the contract was made
before the time the officer or employee was elected or appointed, but the contract may not
be renewed.
8. Contracts with volunteer fire fighters or civil defense volunteers.
9. A contract with a corporation in which a city officer or employee has an interest by reason
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of stockholdings when less than five percent of the outstanding stock of the corporation is
owned or controlled directly or indirectly by the officer or employee or the spouse or
immediate family of such officer or employee.
10. Contracts not otherwise permitted by this section, for the purchase of goods or services by
a city having a population of more than two thousand five hundred, which benefit a city
officer or employee, if the purchases benefiting that officer or employee do not exceed a
cumulative total purchase price of one thousand five hundred dollars in a fiscal year.
11. Contracts not otherwise permitted by this section for the purchase of goods or services by
a city having a population of two thousand five hundred or less, which benefit a city
officer or employee, if the purchases benefiting that officer or employee do not exceed a
cumulative total purchase price of two thousand five hundred dollars in a fiscal year.
12. Franchise agreements between a city and a utility and contracts entered into by a city for
the provision of essential city utility services.
13. A contract that is a bond, note, or other obligation of the city and the contract is not
acquired directly from the city, but is acquired in a transaction with a third party who may
or may not be the original underwriter, purchaser, or obligee (obligor?) of the contract.

CONFLICT OF INTEREST AND VOTING
362.6 Conflict of Interest
A measure voted upon is not invalid by reason of conflict of interest in an officer of a city,
unless the vote of the officer was decisive to passage of the measure. If a specific majority or
unanimous vote of a municipal body is required by statute, the majority or vote must be computed
on the basis of the number of officers not disqualified by reason of conflict of interest. However, a
majority of all members is required for a quorum. For the purposes of this section, the
statement of an officer that the officer declines to vote by reason of conflict of interest is conclusive
and must be entered of record.

“ These rules, [about Conflicts] whether common law or statutory, are based on moral
principles and public policy. They demand complete loyalty to the public and seek to avoid
subjecting a public servant to the difficult, and often insoluble, task of deciding between
public duty and private advantage.” Wilson V. Iowa City, 1969

POTENTIAL FOR CONFLICT OR APPEARANCE OF IMPROPRIETY
Potential for Conflict. It is not necessary that this advantage be a financial one. Neither
is it required that there be a showing the official sought or gained such a result. It is the
potential for conflict of interest which the law desires to avoid. Wilson v. Iowa City,
Appearance of a Conflict. Any insistence to remain involved in such a proceeding will
only give the impression that the board member has a vested interest in remaining involved.
Bluffs Development Co.v. Pottowattamie County Board of Adjustment (in Taylor, Gary;
ISU Extension, Introduction to Planning and Zoning, page 27.)
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APPENDIX F: CITY ATTORNEY OPINIONS
Wehr, Edward, June 17, 1991. District Boundary
Interpretation
March 24, 2009 Legal Opinion of Jeffrey McDaniel Re: Board of
Adjustment Revised Forms
McDaniel, Jeffrey, October 8, 2010 Conditions Imposition
McDaniel, Jeffrey, January 16, 2012. Cody’s Legacy development
McDaniel, Jeffrey, March 14, 2014. BOA Questions Re:
Ex-parte communications, Hearing attendance, and Other
Matters
McDaniel, Jeffrey, July 10, 2014. Working Days V.
Business Days.
McDaniel, Jeffrey, March 2, 2015. Board Composition.
McDaniel, Jeffrey, May 22, 2015. Supplemental Rules of Procedures.
McDaniel, October 15, 2015. Horses Within 500 Feet of Residences
McDaniel, Jeffrey, February 19, 2016. Jasper BOA Decision
McDaniel, Jeffrey, June 13, 2019. Decision Finality.
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Wehr, Edward, June 17, 1991. District Boundary Interpretation
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March 24, 2009 Legal Opinion of Jeffrey McDaniel Re: Board of Adjustment
Revised Forms
From: "Edwin N. Choate" <EChoate@leclaireiowa.gov>
To: "Jeffrey C. McDaniel" <JCM@btlawpc.com>
Cc: "Bob Scannell" <BScannell@leclaireiowa.gov>, "Debra D. Smith" DSmith@leclaireiowa.gov>, "DEB SMITH PERSONAL" ,<redrury@iowatelecom.net>,<ljkamp@mchsi.com>, "Jennifer Collins" <jdcollins8@mchsi.com>,
Collins, Jennifer \(Allsteel\)" CollinsJ@allsteeloffice.com>, "Wendy K. Bloomingdale"
Bloomingdale@leclaireiowa.gov>

Jeff:
Welcome back! Attached is a page from a new, draft application form that the B.O.A. has
been working on. The Board has asked that I forward this question on to you for your
opinion. In my review of this form my comment on this particular page had to do with
whether or not we should include any reference or cites to and what if any benefit there
might be to including any specific cases such as those shown. My only concern is that we
may be "cornering" ourselves by even mentioning any such cases and just giving anyone
"ammunition" to point to should the application form and/or its contents be the subject of
any court action?? The Board will be taking this matter up again at their meeting on
Thursday, April 2nd, so we'd appreciate an answer back sometime early next week if
possible.
Thanks,
E
_______________
From: Jeffrey C. McDaniel [mailto:JCM@btlawpc.com]
Sent: Tuesday, March 24, 2009 10:32 AM
To: Edwin N. Choate
Subject: RE: B.O.A. APPLICATION FORM CONTENT
Ed:
At first glance it is a bit unusual to see any city board providing a summary legal
interpretation of the applicable law. However, the BOA is a quasi-judicial body and this
statement is a kin to a court advising litigants of the role of the court and the applicable
law. I am not sure if there is value in provide specific law case citations interpreting Iowa
Code 414.2(3). It would be more straight-forward to simply cite 414.2(3) and advise the
recipients of this notice to review the applicable case law and to seek legal counsel as to
the interpretation of the code provision if they have questions.
In the end I don't see anything wrong with this document but I won't not have included the
case citations if I had drafted it. I know that informing residents of the law can result in
litigation that may or may not be well-founded in law or in fact. However, in balance I
think a well-informed citizenry is important and this document contributes to this.
Jeff McDaniel
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McDaniel, Jeffrey, October 8, 2010 Conditions Imposition
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McDaniel, Jeffrey, January 16, 2012. Cody’s Legacy development – BOA issue
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March 14, 2014 opinion of Jeffrey McDaniel re: ex-parte communication; attendance
and voting; recording of variances, etc.
From: Jeffrey C. McDaniel [mailto:JCM@BrooksLawFirmPC.com]
Sent: Friday, March 14, 2014 2:22 PM
To: Edwin N. Choate
Cc: Bob Scannell
Subject: RE: LECLAIRE B.O.A. QUESTIONS & MATTERS

Ed,
I have attached my reply to your questions immediately thereafter. My answers are in black ink.
Please share with the Council and Board of Adjustment
Jeff
From: Edwin N. Choate [mailto:EChoate@leclaireiowa.gov]
Sent: Monday, February 24, 2014 2:26 PM
To: Jeffrey C. McDaniel
Cc: gillespiekb@mchsi.com; Bob Scannell; Terri Applegate; Terri Applegate Personal
Subject: LECLAIRE B.O.A. QUESTIONS & MATTERS

Jeff:
In preparation for our meeting on Thursday I have included a little about the
questions/issues/items that the B.O.A. and Chair would like for you to research and
provide guidance on:
1.
It has been stated that the elected officials (other than the designated Board
liaison) CANNOT appear before or present any information regarding a pending
B.O.A. matter?
The Zoning Ordinance for the City of LeClaire Section III.3 concerns the Board of
Adjustment. III.3-3 concerns the “Rules of Procedure – Meetings.” This subsection
states, in relevant part, as follows:
Any person may appear and testify at the meeting, when recognized by
the chairperson, either in person or they may be represented by a duly
authorized agent.
I find no statute or case law that either addresses this subject or flat-out prohibits
city officials from testifying before the Board of Adjustment or limits which city
officials can testify. Therefore, I conclude any elected officials may appear at a Board
of Adjustment meeting and testify in his or her individual capacity as a resident of
the City.
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2.
(I believe that we’ve run through this one before (possibly at the P&Z level??)
Can a Board member who did not attend the initial presentation hearing on a matter
vote on the issue when it is to be finally voted on, usually at the next ensuing
meeting? If so, what process/procedures would you recommend the Board/City to
follow to allow this member to vote? Also would this “rule” (procedures) not be
applicable to all Boards/Council if this were in fact the “law”?
Iowa Code Chapter 414 is silent as to whether a board member must be present for a
public meeting in order to vote on the matter at a subsequent hearing. Similarly
Zoning Ordinance Section III also is silent on this issue. Can the absent member
nevertheless vote at the second meeting (board only discussion and vote), particularly
if that member does something to obtain the same information, such as listening to an
audio or videotape?
I was unable to find any Iowa Code provision addressing this issue. Similarly, I found
no Iowa case law on point. Therefore I consulted the Iowa League of Cities and then
Gary Taylor with the Iowa State University urban planning department. Mr. Taylor
advised me this issue should be analyzed as a matter of “due process.” An applicant
for a variance is entitled to due process as to the application, which generally means
notice and an opportunity to be heard.
Mr. Taylor explained that if a member of the board of adjustment does not attend the
public hearing in person, but instead listens to either the audiotape or videotape,
reviews the written materials, and has no questions following this review, then that
board member can vote on the variance or special exception. It is best for the board
member to affirmatively state before the vote whether he/she has questions. If there
are questions then the public phase of the hearing could be re-opened. The best
practice would be that when a board member is absent from the public hearing that
the board not close the public hearing, but instead adjourn the hearing to the next
date in order to allow questions to be answered. If there are no questions then the
non-public discussion/second meeting can be conducted by the board immediately
thereafter.
My discussions with Mr. Taylor did not lead me to believe that the due process
concerns are different in a council meeting, board of adjustment or before planning
and zoning. Due process is a constitutional right applicable to government action,
particularly as to a property right. Therefore, I conclude this process as to an absent
member can be applied to all City of LeClaire boards, councils and commissions.
3.

In the current variance case one of the Board members is a legal property
owner within the 200‘ notification boundary of the matter under
consideration. Is there anything prohibiting the Board member from voting
on the matter? Secondly, would the Board member be subject to the “ex-parte”
communication rules (laws??). In this instance the Board member signed a
“neighborhood letter” requesting a re-hearing of this matter. Based upon that
action it was stated that the member disqualified himself from voting on the
matter due to the “ex-parte” communication.
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In Iowa the common law as well as statutory provisions govern conflicts of
interest. 1994 Op. Atty. Gen. 125, 125. A conflict of interest is generally defined as
existing “whenever a person serving in public office may gain any private advantage,
financial or otherwise, from such service.” It is not necessary that this advantage be
a financial one. Neither is it required that there be a showing the official sought or
gained such result. It is the potential for the conflict of interest which the law desires
to avoid. 1992 Op. Atty Gen. 21 (#91-4-4(L)). One basis to prohibit or disqualify a
Board member would be on a conflict of interest.
A conflict can arise out of a contractual relationship, such as an interest in a public
contract. See Iowa Code 362.5. Contractual conflicts of interest ordinarily are
raised as to acts of a “city officer or employee.” Here no such issue exists in the
context of the proposed variance. There is no public contract being voted
upon. However a Board member likely is an “officer” for purposes of 362.2(15).
A second basis for a conflict arises out of some other interest in the outcome. Iowa has
no statutory mandate that board of adjustment members be disinterested and free
from prejudice when voting on applications before it. Bluffs Development Co. Inc. v.
Board of Adjustment of Pottawattamie County, 499 N.W.2d 12, 14 (Iowa 1993).
Under the common law, however, officials exercising quasi-judicial powers “are
disqualified or incompetent to sit in a proceeding in which [they have] prejudged the
case, or in which [they have] a personal or pecuniary interest, where [they are] related
to an interested person within the degree prohibited by statute, or where [they are]
biased, prejudiced, or labor [] under a personal ill will toward a party.” Bluffs, 499
N.E. 2d at 15, citing Am. Jur. 2d Administrative Law §64, at 860-61 (1962). A board
of adjustment exercises quasi-judicial powers and therefore is subject to this standard.
The reasoning for this rule is that “[t]he public is entitled to have their representatives
perform their duties free from any personal or pecuniary interest that might affect
their judgment. Bluffs at 15 (citations omitted). Deviation from this rule can
invalidate the government action taken. Id.
So what is such an interest as to disqualify a member of a board of adjustment? The
interest must be different from that which the quasi-judicial officer holds in common
with members of the public. Id. at 15, citing Netluch v. Mayor & Council of West
Paterson, 130 N.J.Super. 104, 107-08, 325 A.2d 517, 519 (1974). A personal interest in
the welfare of the community is not a disqualifying factor. Id. , citing Batchelor v.
Mayor of Avon-by-the-Sea, 74 A. 561, 562 (1909). In Bluffs the court noted a mere
family or business relationship with opponents of the application was not sufficient
to disqualify the board of adjustment member as such relationships, standing alone,
are nothing more than a remote, and therefore non-disqualifying, interest. Id. at 17.
However, evidence of these relationships being leveraged into votes as to the
application or if a board member had a direct interest that would have been
substantially enhanced or depreciated by the vote may have such a disqualifying
effect. Id. (Noting a board member casting a deciding vote benefitting himself by
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$10,000 or who owned land abutting a proposed subdivision could be circumstances
disqualifying a board member).
In Bluffs, the plaintiff alleged a board member prejudged the application before the
board. However, there was no factual support for that proposition, beyond the bare
allegation, and the board member denied this allegation.
Here, apparently a member of the LeClaire Board of Adjustment letter signed a
neighborhood letter requesting a rehearing of the variance. I have not seen the
letter. If the letter was merely support for a “rehearing” then it is fairly debatable as
to this Board member prejudging the application before the Board of
Adjustment. However, if the letter was in support of granting the variance then he
arguably prejudged the matter and should be disqualified from voting on the matter
at that time.
You asked about “ex-parte communication” as a disqualifying event. It is unclear
what is meant by this phrase. I don’t think signing a letter is “ex-parte
communication.” However, as discussed above, depending on the contents of the
letter it may be prejudging the matter, which would be disqualifying.
Ex-parte communication is prohibited by the Iowa Administrative Code as to state
administrative proceedings. See Iowa Code 17A.17. A county board of adjustment
operates as a reviewing board and its functions are limited to administrative
adjudications. Rodine v. Zoning Board of Adjustment of Polk County, 434 N.W.2d
124, 126 (Iowa 1988). A decision as to variance is an administrative
adjudication. Rodine at 126.
The parties whose rights are involved in an administrative adjudication are entitled
to the same fairness, impartiality and independence of judgment expected in a court
of law. Rodine at 126, citing Jarrott v. Scrivener, 225 F. Supp. 827, 833 (D.C. Cir.
1964). Iowa Code Chapter 17A.17 expressly prescribes or limits ex parte
communications. Although Chapter 17A does not govern county boards of
adjustment, the Rodine Court nevertheless applied those same standards to restrict
ex parte communication between county boards of adjustment and interested
parties. Rodine at 127. Following the rationale in Rodine, I believe a court would
apply the same standards to a city board of adjustment.
The standard for ex parte communication in Chapter 17A.17(1)(a) is that “[u]nless
required for the disposition of ex parte matters specifically authorized by statute, a
presiding officer in a contested case, shall not communicate, directly or indirectly, in
connection with any issue of fact or law in that contested case, with any person or
party, except upon notice and opportunity for all parties to participate as shall be
provided for by agency rules.” The facts you provided me are brief. Signing a
neighborhood letter alone is not ex parte communication. Discussing the substantive
merits of a proposed variance would be ex parte communication.
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4.

When conditions/stipulations are attached to the granting of a variance is
there a time limit for their existence (how long are they good for), should they
be recorded, how would they best be enforced, etc.?

Iowa Code 414.12 concerns the “Powers” of a board of adjustment. These powers
include “[t]o authorize upon appeal in specific cases such variance from the terms of
the ordinance as will not be contrary to the public interest, where owing to special
circumstances a literal enforcement of the provisions of the ordinance will result in
unnecessary hardship, and so that the spirit of the ordinance shall be observed and
substantial justice done.” Section 414.12 does not address conditions or stipulations
that may be placed by a board of adjustment in granting a variance.

LeClaire Zoning Ordinance III.3-6.6-8 does address this issue. It states, “[t]he Board
of Adjustment may impose such conditions and restrictions upon the premises
benefitted by a variance as may be necessary to comply with the standards for
variances established in this section. Said conditions and restrictions, if imposed, must
be adhered to and failure to do so will automatically and immediately cause the
variance to be revoked.”
Section III.3-6.9 concerns the effective date(s) and revocation of a variance. It states,
“[v]ariances become effective immediately upon their approval by the Board and will
be valid for a period no longer than six (6) months from the date of such decision and
will automatically be revoked unless the building permit is obtained within such
period and erection or alteration of a building is substantially complete or the use
commenced within such period or unless otherwise specified in the Board’s official
action granting the variance.” A similar ordinance providing for voiding any variance
or permit not acted upon within 6 months of issuance was discussed in Rodine v.
Zoning Board of Adjustment of Polk County, 434 N.W.2d 124 (Iowa 1988).
You ask about the length of time for enforcement. Iowa Code 414.12 and LeClaire
Zoning Ordinance III are silent as to the period of enforcement of a variance. Most
people would assume once applied, a variance is enforceable for so long as the use
exists. The litigation concerning variances concerns approval or disapproval, not an
expiration date.
A variance is an allowed use that is recorded in the City’s board of adjustment
minutes. I understand variances and special exceptions generally are not recorded
with the Recorder of Deeds. This could be problematic as a variance could be
approved and then through a succession of former owners this fact is lost to the
current owner. The current owner then does something as to the property to vacate
the variance. One example might be demolishing a structure with the intent to rebuild
it only to find a need to re-apply for a variance.
I would suggest that on a case-by-case basis variances be recorded with the Recorder
of Deeds, so as to eliminate this situation. Not every variance needs to be recorded.
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Further any conditions and restrictions be memorialized through a separate written
agreement that is signed by the applicant for the variance and the City. This
agreement could be in recordable form and be recorded with the Scott County
Recorder of Deeds. The variance and any agreement should have appropriate
language indicating the variance “runs with the land” and is binding upon the
applicants successors, assignees, and all subsequent land owners.
If an approved variance and/or its conditions and restrictions are not complied with
then the City could pursue legal recourse through the judicial system. A structure or
use in violation of the variance and/or the conditions and restrictions could be
enjoined from continued use through an injunction or an order entered to demolish
the use.
5.

Do you have any suggestions for developing a policy/procedure for the Board
members to follow involving them having or obtaining prior knowledge of
facts/matters involving a case that could have an impact on the Board’s
decision being disclosed to all of the Board members prior to the meeting(s)
where the matter will be decided upon?

In many cases it is impossible for Board of Adjustment members to have no prior
knowledge of facts/matters of a case before the Board. Sometimes that knowledge is
gained before there is any indication of a possible appeal, variance, special exception.
Having “knowledge” may be a thin line between “ex parte communication” and
conflict of interest/prejudging a matter. The characterization of this information is
done on a case-by-case basis.
A basic understanding of conflicts and ex parte communication helps Board members
identify potential issues early in the process. Certainly prior full written disclosure by
a Board member to the full Board will go a long way toward identifying the prior
information and whether that information violates rules such as conflict of interest,
prejudging, or ex parte communication. The Board might consider a standard checklist in which each Board member discloses whether he or she has prior information,
the basis, nature and source of said information. This could help identify potential
issues in advance of public hearings and seek a legal opinion before a hearing or
decision takes place.
6.

It was mentioned that a “2-2” vote by the Board is still considered an action
by the Board (although it may not be a decision) and the fact that it is a Board
action still subjects it to the rules of “certiorari”, (i.e. protest timing, etc.). Is
a “2-2” vote of a five member Board considered to be an “action” of that Board,
much less an appealable “decision” per the “writ of certiorari” rules?

Iowa Code 414.14 is entitled “Vote Required” and concerns the number of votes of a
board of adjustment required “to decide in favor of an applicant on any matter upon
which it is required to pass under such ordinance or to effect any variation in such
ordinance.” 414.14 requires “[t]he concurring vote of three members of the board of
adjustment, . . “ so, in order to approve a matter before 5 member of the LeClaire
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Board of Adjustment then 3 votes are necessary. This is consistent with common law
rule that “[g]enerally, unless specified otherwise, a majority of a quorum is sufficient
to pass any measure.” Iowa Attorney General Opinion 76-11-1 (Turner). There are
no cited court cases interpreting this section of the statute.
So what if only 4 members are present at a meeting? Section 414.14 of the Code tells
us that 3 votes are need to decide in favor of an applicant. So a 2-2 vote does not satisfy
the requirement of a concurring vote. By implication it is a non-concurring vote, i.e.
a denial.
Section 414.15 concerns a “petition for certiorari”. It states, in relevant part, “[a]ny
person . . . aggrieved by any decision of the board of adjustment under the provisions
of this chapter . . . may present to a court of record a petition, duly verified, setting
forth that such decision is illegal, in whole or in part, specifying the grounds of the
illegality. Such petition shall be presented to the court within thirty days after the
filing of the decision in the office of the board.”
It is my conclusion that a 2-2 vote is a denial of the application for a variance and
triggers the 30-day period in which to file a writ of certiorari. To argue otherwise
would be to require all 5 Board members to appear and vote to achieve a 3-2 vote.
Certainly a 3-1 vote would result in an approval.

Thanks.
Ed
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McDaniel, Jeffrey, July 10, 2014. Working Days V. Business Days.
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McDaniel, Jeffrey, March 2, 2015. Board Composition.
Mayor,

The City Council appoints members of the Board of Adjustment. See City Code 17.05. Therefore
the Mayor is not entitled to remove a board member pursuant to Iowa Code 372.15. (“ . . . all
persons appointed to city office may be removed by the officer or body making the
appointment.”). See also Waddell v. Brooke, 684 N.W.2d 185 (2004)(Mayor allowed to remove
board of adjustment member as the Davenport Municipal Code expressly provided that the
mayor appointed all members to all boards and mayors, in fact, had appointed members of the
board of adjustment). In LeClaire the Mayor is not the appointing officer.

Iowa Code 414.8 concerns membership of the boards of adjustment. It states, in relevant part,
“Members shall be removable for cause by the appointing authority upon written charges and
after public hearing.” Therefore the LeClaire City Council would be the proper party to file
written charges (probably with the city clerk and copy via certified mail to the board member)
and then to conduct the public hearing. There is no statutory indication of what those charges
might be or which are proper.
A board of adjustment member would be entitled to file a writ of certiorari contesting removal
from the board. A district court would review the decision of the city council for errors of law,
meaning a court will not substitute its judgment for that of the city council in deciding to
remove a board member so long as the decision of the city council is supported by substantial
evidence.
I did notice the 12/18/14 supplemental rules of procedure for the LeClaire Board of
Adjustment. Article II “Membership” contains Section 2 concerning “composition.” That section
references Iowa Code 69.16A, which does reference gender balance on boards, commissions,
committees, etc. While the Iowa Code does require “gender balance” it does not require the
fifth seat rotation referenced in Article II, Section 2. Further, it appears likely that the internal or
supplemental rules of procedure for the Board of Adjustment have no binding force upon the
City Council in the Council’s decision on who to appoint. The Council decides who to appoint,
subject to the statutory gender balance requirement of the board having no more than a 3 to 2
split between women and men on the Board.
Please contact me if you require additional information or if I have not answered your question
completely.
Jeffrey C. McDaniel
Brooks Law Firm, P.C.
3725 Blackhawk Road, Suite 200
Rock Island, IL 61201
Phone:
309-786-4900
Facsimile: 309-786-4940
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McDaniel, Jeffrey, May 22, 2015. Supplemental Rules of Procedures.
1. What is the legal effect of the July 17, 2014 BOA action “moved by Kammler, seconded
by Jarvis, to table any discussion on the Supplemental Rules of Procedure (the “Rules”)
until after July 1, 2015. . . Roll Call: Gillespie, Jarvis, and Kammler, yes,; Kamp and
Sundholm, no. Carried.”
Article III.3-3 of the LeClaire Zoning Ordinance is entitled “Rules of Procedure –
Meetings”. Article III.3-3, specifically, and Article III, general, do not address the
applicable rules of construction and interpretation for actions, including motions, of the
BOA. No rules of interpretation or parliamentary procedure expressly exist for the BOA.
This was a valid motion and was passed by majority vote.
2. Was the December 18, 2014 motion inconsistent/ineffective ‘that the “Supplemental
Rules of Procedure” be adopted beginning on page two (2), with Article III Member
recruitment and Selection and continue thru until reaching the end of Article XIV
Amendments to the Procedure Rules on page eleven (11), seconded by Sundholm. Roll
call: Gillespie, Jarvis, Kammler, Kamp, and Sundholm, yes. Carried.” ‘
The December 18, 2014 motion to pass certain portions of the supplemental rules is
procedurally contrary to the July 17, 2014 motion and vote to table discussion until after
July 1, 2015. There are, however, are no procedural rules governing this seemingly
contradictory voting issue. Prior to December 18, 2014, Article III of the LeClaire Zoning
Ordinance concerning the Board of Adjustment contained no specific parliamentary
rules of procedure. Further, the City of LeClaire has no general parliamentary rules of
procedure that govern the actions of the various boards and commissions.
It has been said that a “parliamentary guide is adopted by legislative bodies to expedite
the transaction of their affairs in an orderly fashion. Such rules are therefore procedural
and their strict observance is not mandatory. Consequently a failure to observe one of
them is not jurisdictional and does not invalidate action which is otherwise in
conformity with charter requirements.” City of Pasadena v. Paine, 271 P.2d 577 (Cal. Ct.
of App. , 2nd Dist., Div. 2, 1954) citing McGraw v. Whitson, 69 Iowa 348, 28 N.W.2d 632,
633, (Iowa 1886).
I have not found an Iowa case which discusses the actions of a city or county board
failing to follow a parliamentary rule. The most recent case in Iowa discusses the failure
of a city council to follow its parliamentary rules. In Smith v. City of Dubuque, the Iowa
Supreme Court noted that “because parliamentary rules are adopted by a council to
govern its internal procedures, the procedures may be waived by the council. The
important inquiry always is whether the number required by law have agreed to a
particular measure. If this has been done in a way not inconsistent with statutory
provisions, it is quite immaterial whether parliamentary procedure has been
followed. 376 N.W. 2d 602, 604 (Iowa 1985), citing Mann v. City of LeMars, 109 Iowa
251, 254, 80 N.W. 3277, 328 (Iowa 1899). See also 4. E. McQuillan, The Law of
Municipal Corporations §13.42 at 749-50 (3rd ed. 1985) (noting it is generally recognized
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that a “council may abolish, suspend, modify or waive its own rules. This may also be
done by implication, when action is had not in accordance therewith.”) I believe an
Iowa Court would apply the reasoning as to city councils also as to city boards and
commissions.
Ultimately, the BOA had no parliamentary rules that prohibited it from acting on
December 18, 2014 (approving portions of the supplemental rules) in a way
contradictory to the July 17, 2014 motion( to table discussion until after July 1,
2015). Further, the December 18, 2014 action was by a unanimous votes. By
implication the BOA waived its approved motion to table discussion. Therefore, I
conclude the December 18, 2014 BOA vote was procedurally valid. The next question is
whether the procedural and substantive components of the “supplemental rules” are
enforceable.
3. Can the BOA pass its own rules of procedure and substantive rules? If so then what
limitations are there?
A. Yes, the BOA can pass and enforce its own rules of procedure and substantive rules,
so long as those rules are consistent with the powers granted to the BOA and not
inconsistent with applicable state or municipal law. See LeClaire Zoning Ordinance
Article III.3-3.
Therefore, I conclude that the supplemental rules passed on December 18, 2014 are
valid unless otherwise inconsistent with either Iowa Law or the LeClaire ordinances.
B. What is the difference between “allowed” rules of procedure and substantive rules
as opposed to “disallowed” rules?
Iowa Code Chapter §414 concerns “City Zoning”.
§414.7, entitled “Board of Adjustment”, states that the (city) council shall
provide for the appointment of a board of adjustment and in the regulations
and restrictions adopted pursuant to the authority of this chapter shall provide
for “ . . . special exceptions . . .”, and “any property owner aggrieved by the
action of the council in the adoption of such regulations and restrictions may
petition the said board of adjustment direct to modify regulations and
restrictions as applied to such property owners.”; Consistent with the
legislative authority and mandate for a board of adjustment, the City of LeClaire
has authorized the creation of a board of adjustment in its City Ordinance,
Article III.3.
§414.12, entitled Powers”, states, the board of adjustment shall have the
following powers:
- To hear and decide appeals where it is alleged there is an error in any order,
requirement, decision, or determination made by an administrative official
in the enforcement of this chapter or of any ordinance adopted pursuant
thereto.
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-

To hear and decide special exceptions to the terms of the ordinance upon
which such board is required to pass under such ordinance.

-

To authorize upon appeal in specific cases such variance from the terms of
the ordinance as will not be contrary to the public interest , where owing to
the special conditions a literal enforcement of the provisions of the
ordinance will result in unnecessary hardship, and so that the spirit of the
ordinance shall be observed and substantial justice done.

City Ordinance, Article III.3 is entitled “Board of Adjustment”.
Article III.3-3 is entitled “Rules of Procedure – meetings” and provides, in
relevant part, “the board will adopt other rules and procedures, not otherwise
in conflict with this Ordinance or with applicable State Statutes, and select or
appoint such officers as it deems necessary.” (Emphasis added). This language
is of great importance. First, it generally allows the BOA to create its own rules
and procedures. Second, that right Is not unlimited as it is expressly limited to
the extent such rules or procedures would be inconsistent with this Ordinance
(LeClaire Article III) or State of Iowa law. Third, it limits the right of the BOA to
organize itself, meaning it expressly can select or appoint its officers. It does not
select its members.
Accordingly, to the extent the BOA has on December 18, 2014 created in its
supplemental rules or in the future wishes to create additional rules or
procedures for its board, then those may not be inconsistent with the LeClaire
Ordinance or state law. So are there inconsistencies?
i.

Through its rules and procedures can the BOA select its members or the
composition of its membership, or, in other words, is it inconsistent with the
LeClaire Ordinances or state law for the BOA to choose its members.

The LeClaire City Council appoints members of the Board of Adjustment. See
LeClaire City Code 17.05. Therefore the City Council determines the
composition of the BOA. To the extent the BOA, by its internal rules in Article II
Section 2, attempts to require the appointment of a male or female to
alternative 3 males then 3 females then that BOA rule (if passed) would be
inconsistent with the exclusive power of appointment of the City Council. It is
the City Council’s obligation to adhere to Iowa Code 69.16A.
The 12/18/14 supplemental rules of procedure (“supplemental rules”) for the
LeClaire Board of Adjustment contains unapproved, draft provisions in Article II
“Membership” subsection Section 2 concerning “composition.” That section
references Iowa Code 69.16A, which does reference gender balance on boards,
commissions, committees, etc. While the Iowa Code does require “gender
balance,” it does not require the fifth seat rotation as referenced in Article II,
Section 2. Further, the internal or supplemental rules of procedure for the
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Board of Adjustment (if passed in the future) would have have no binding force
upon the City Council in the Council, which has the exclusive authority on whom
to appoint to the BOA. The Council decides who to appoint, subject to the
statutory gender balance requirement of a board having no more than a 3 to 2
split between women and men on the Board. Therefore I concluded Article II,
Section 2 (Composition) would be invalid if passed in the future by the BOA.
For the same reasons, Article II, Section 4 (Membership Term) of the
“supplemental rules” would be inconsistent with City Code 17.05 and not valid
pursuant to Article III.3-3. Term limits infringe on the exclusive right of the City
Council to appoint members of the BOA. Despite the above-described attempts
to control the composition of the BOA and the terms of its members,
supplemental rule Article III “Membership Recruitment and Selection”, Section
3 “Appointment Recommendations to the Council “ states “[t]he Council has the
statutory authority to appoint all member to the BOA.” The BOA imposing a
gender balance rotation and terms limits (Article II, Sections 2 and 4) is
inconsistent with that right and would not be valid. Article II Section 2
“Composition” of the “supplemental rules” if passed in the future would be
inconsistent with City Code 17.05 and therefore not valid pursuant to Article
III.3-3 “ Board of Adjustment” of the LeClaire Zoning Ordinance.
ii.

LeClaire Zoning Ordinance Article III.3-3 expressly addresses the BOA’s right to
“select or appoint such officers as it deems necessary.” The Ordinance does not
expressly address the right of the BOA to select or appoint its members. If the
BOA also had that right to select or appoint its members then I would expected
that right to have been included in the Ordinance. Such a right, however, as
discussed above would be inconsistent with the City Council right of BOA
member appointment found in City Code 17.05
Therefore it is my conclusion that the BOA can select or appoint its officers from
its existing members, who are appointed by the exclusive right of the City
Council
Article V. “Officers” of the “supplemental rules” represents actions of the BOA
to “select or appoint such officers as it deems necessary” and would be
consistent with powers granted to the BOA by the City Council in Article III.3-3.

iii.

Are there other substantive issues or concerns raised with the purported
“supplemental rules and procedures”?
I did not attempt to conduct a comprehensive review and evaluation of the
proposed “supplemental rules.” I did, however, conduct a cursory review of the
“supplemental rules” to consider if the BOA exceeded its authority as to specific
rules. I found at least one issue.
Supplemental Rules Article XIII “Reviews and Appeals”, Section 1 “Review of
Approved Variance” states ”[t]he Council may request that the Board review
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and reconsider an approved variance if the request is made within ten (10)
working days of the meeting at which the application was originally
granted. (I.C.S. 414.7).” The Board of Adjustment Zoning Ordinance Article III.36.9 provides that “variances become effective immediately upon their approval
by the Board . . .” I am concerned about these provisions. Iowa Code 414.7
expressly provides for review of variances, stating, “The council may provide for
its review of variances granted by the board of adjustment before their
effective date.” (emphasis added). The BOA establishes a remand/review
period of 10 days that is not consistent with Iowa Code 414.7, which sets no
exact time period, but instead states “before their effective date.” Therefore I
conclude Article XIII, Section 1 is not legal and not enforceable as it is a rule or
procedure that is inconsistent with Iowa law (414.7) as to the
timeframes. However, I also have questions about Article III.3—6.9 making a
variance being effective immediately and, thus, precluding the opportunity for
review by the City Council and remand to the BOA for further study, all as
provided for in §414.7.
4.

In light of the above questions and answers, then who is the chairman of the

BOA?
I conclude the supplemental rules are enforceable as to Article V
“Officers”. Therefore whomever was designated as chairman and vice chairman
based on the December 18, 2014 holds those positions pursuant to Article V.
5.

Can the BOA chairman make motions for the BOA to take/refrain from taking
certain actions and Can the BOA chairman make a motion to table a separate
motion to table action by the BOA?
I conclude the supplemental rules at Article VI (Meetings), section 2 (conduct of
meetings) are enforceable. That rule states, “[e]xcept as otherwise provided
herein, meetings will be conducted in accordance with the latest edition of
Robert’s Rules of Order Newly Revised.” Therefore the answer to these
questions should be found within that resource.

Jeffrey C. McDaniel
Brooks Law Firm, P.C.
3725 Blackhawk Road, Suite 200
Rock Island, IL 61201
Phone:
309-786-4900
Facsimile: 309-786-4940
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McDaniel, October 15, 2015. Horses Within 500 Feet of Residences

BROOKS LAW FIRM, P.C.

Memo
To:
From:
Date:
Re:

City of LeClaire
Jeff McDaniel
October 19, 2015
Whether or not horses located within 500 feet of a residential dwelling violate
the zoning restrictions for a rural residential district

Question #1: What does the LeClaire Zoning Ordinance state as to horses as a
permitted use on property zoned as rural residential?
Answer #1: The LeClaire Zoning Ordinance allows in a rural residential district and
as a permitted use the harboring and maintaining of livestock.
Analysis:
Article V of the LeClaire Zoning Ordinance concerns Rural Residential districts (RR).
Section V.1 is a general description which states, in pertinent part;
The district is intended to provide for a single family residential development on lot
sizes adequate to allow individual wells and sewage disposal systems and to create
an environment of rural-type homes on larger lots than required in the urban-type
residential areas. The permitted uses, lot areas, setbacks and other activities are
designed to encourage a quality residential area in a rural setting. All commercial
activities including room renting or other home occupations are prohibited. It is
essential that open areas be maintained for future urbanized development of the
community. It is assumed that most agricultural uses in LeClaire are of an interim
nature and will be terminated when the property is ready for urban-type
development. Properties in this classification will eventually be reclassified to more
appropriate urban-type zoning districts.
Section V.2 concerns principal uses permitted in an RR district;
“This includes residential uses (V.2-1) and agricultural uses (V.2-3.1) including
gardening, general farming, and the harboring and maintaining of livestock.”
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It is my understanding the properties in question are located in an RR district
and contain a single family detached dwelling, as well as conduct agricultural uses,
including the “the harboring and maintaining of livestock.” Article V makes it clear
that the eventual use of and RR district will become ready for an “urban-type
development” and eventually the districts will be reclassified to said districts.
Question #2: Can the harboring of and maintaining of livestock on the properties at
issue be considered a “non-conforming use”?
Answer #2 (A): Yes, but only if the “use”, here livestock, occurred on the property
prior to the adoption of the LeClaire Zoning Ordinance and then only if use were
continuously maintained and said use continued, more or less, at the same level of
activity through the present.
Analysis:
A “non-conforming use” is one that existed and was lawful when zoning
restrictions became effective and which has continued to exist since that time. See
Perkins v. Madison County Livestock and Fair Association, 613 N.W. 2d 263, 270
(Iowa 2000), citing Board of Supervisors v. Miller, 170 N.W. 2d 358, 360 (Iowa
1969)(quoting 8 A. Eugene McQuillen Municipal Corporation §25.185, at 21 (Rev.
Vol. 1965)).
It is unclear when horses first were placed into use on the subject parcels such that
the land owners were harboring and maintaining livestock. To the extent horses on
these properties pre-date the adoption of the LeClaire Zoning Ordinance, then
arguably the harboring and maintaining of livestock is a non-conforming use. As a
non-conforming use, that use may continue so long as the use is continuously
maintained and said use is continued, more or less, at the same level of activity. A
property owner may lose the protection of a non-conforming use status when the
property owner exceeds the established non-conforming use. See Perkins v.
Madison County, 613 N.W. 2d at 270, citing City of Jewel Junction v. Cunningham,
439 N.W. 2d 183, 186 (Iowa 1989). Therefore, “[e]nlargement or extensions of nonconforming uses are not allowed.” Id. citing Moor Motors, Inc. v. Polk County Board
of Adjustment, 209 N.W. 2d 50-52 (Iowa 1973). The policy behind this is explained
as “[h]e prohibition against expanding or enlarging a non-conforming use defends
against the growth of the pre-existing aggravation. That pre-existing aggravation, the
non-conforming use, survives as a matter of grace. The public is not required to
expand upon that grace to its increasing aggravation.” To the extent there is a
change from the original non-conforming use, then that is allowed, “If the changes
are not substantial and do not impact adversely on the neighborhood.” Id., citing City
of Jewel Junction, 493 N.W. 2d at 186.
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The City of LeClaire first adopted its zoning ordinance on November 20, 1947, as
Ordinance No. 47. It is unknown to me whether placement of horses pre-dated the
adoption of that ordinance. I also understand that property was zoned agricultural
and allowed horses in the 1964 version of the ordinance. Finally the property was rezoned from Agricultural to RR District in 1999.
I understand livestock/horses have been on the property for quite some time. If so,
then horses on those parcels could be considered a “non-conforming use” to the
extent that horses were on the property before adoption of the 1999 Ordinance and
continued to be there to the present date. Further, that use of the land could be
considered a non-conforming use only if (1) that “use”, i.e. harboring or maintaining
of livestock/livestock, continued to the present without interruption and (2) the types
of animals or intensity/numbers of animals “are not substantial(ly increased) and do
not impact adversely on the neighborhood.” See City of Jewel Junction, 493 N.W. 2d
at 186.
Answer #2(B): If there were not livestock, including horses, on the subject
properties prior to the 1999 Ordinance, or there was not, more or less, a continued
presence of livestock since that date, then the livestock would not be considered an
allowed non-conforming use. Instead, livestock/horses can remain on the properties
so long as the horses are in conformance with the applicable Zoning Ordinance.
Question #3(A): Pursuant to the LeClaire zoning Ordinance, is the harboring or
maintaining of livestock, such as horses, a permitted “use” in an RR District?
Answer #3(A): Yes.
Question #3(B): Is the boarding of horses as a commercial business in compliance
with the limitations for harboring and maintaining livestock?
Answer #3(B): Probably “yes”, as livestock are allowed to be maintained for profit in
a RR District.
Analysis:
The term “livestock” is defined by Article I.7-1.109. Livestock is defined as:
“any animal(s) kept or raised for use, pleasure, and/or profit, consisting of, but not
limited to farm animals such as cattle, horses . . .”
Accordingly, horses are “livestock” for purposes of the LeClaire Zoning Ordinance.
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Article V of the LeClaire Zoning Ordinance states a rural residential district permits
agricultural uses including, “the harboring and maintaining of livestock.” (See V.23.1) That is not the end of the analysis, however. Article XVIII.20 defines “harboring
and maintaining livestock: as follows;
“[t]he harboring and maintaining of livestock is only permitted in the
“A-1 district” and the “RR district” where such activities is in said
district are no closer than five hundred feet (500’) to the nearest
residential dwelling other than that used by the party(s) conducting
said activities.”
Article I.7-1.39 references “commercial enterprise.” That definition is found and cross
referenced to “business” found at I.7-1.22, Page 6. Business is defined as;
“the engaging in the purchase, sale, barter or exchange of goods,
wares, merchandise or services, the maintenance or operation of
offices, or recreational amusement enterprise for profit.”
The definition of livestock indicates that the animals can be “kept or raised for use,
pleasure, and/or profit,” indicating there can be a business or non-business purpose
as to said animals. (Emphasis added). An RR district, however, prohibits “all
commercial activities, including room renting or other home occupations are
prohibited.” Thus, the fact agricultural uses including, the “harboring and maintaining
of livestock” are allowed and the definition of livestock is for “use, pleasure and/or
profit” explicitly states the harboring and maintaining of livestock for profit is an
specific exception to the general rule that an RR district “all commercial activities,
including room renting or other home occupations are prohibited.”
Question #4: If horses in a RR District are located within 500 feet of residential
dwellings, then is “harboring and maintain” use prohibited pursuant to the LeClaire
Zoning Ordinance?
Answer #4: LeClaire Zoning Ordinance Article VIII.20 expressly prohibits “harboring
and maintaining livestock” within 500 feet of the nearest residential dwelling.
Analysis:
Pursuant to the LeClaire Zoning Ordinance, the harboring and maintaining of
livestock is not without limitations. First, it must be in an A-1 district or in an RR
district. Second, such activities are to be no closer than 500 feet to the nearest
residential dwelling, other than that used by the party(s) conducting said activities.
Therefore, a literal reading of this ordinance would lead to the conclusion that if there
is a residential dwelling within 500 feet of the area in which there is harboring and
maintaining of livestock, then that harboring and maintaining livestock is prohibited.
The very fact there is a distance restriction indicates one cannot harbor or maintain
livestock without limitation pursuant to the LeClaire Zoning Ordinance.
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The interesting scenario is reconciling the LeClaire Zoning Ordinance restriction as
to harboring and maintaining livestock no closer than 500 feet to residential
dwellings with the fact that this harboring and maintaining of horses pre-dates the
construction of the residential dwelling units within 500 feet of the livestock, including
horses. In essence, the horses didn’t come to the dwellings, but the dwellings came
to the horses. Does that make a difference pursuant to the zoning ordinance? Again,
a literal reading of Zoning Ordinance XVIII.20 contains an apparently unqualified
restriction that harboring and maintaining of livestock activities are to be no closer
than 500 feet to the nearest residential dwelling unit other than that used by the party
conducting said activities. The property located in the RR district, which maintains
and harbors the livestock, would not be used for measuring the 500 foot distance.
Instead, we would measure from adjacent landowners, in a different zoning district.
It is my understanding there are several residential properties located on Wild N.
Drive located within 500 feet of where horses are harbored and maintained.
Seemingly, this would be in violation of Article XVIII.20 and therefore not a permitted
principal use in an RR district.
Question #5: Is the harboring or maintaining of livestock prohibited as a “nuisance”
pursuant to the LeClaire Zoning Ordinance and Iowa law?
Answer #5: It does not seem likely the maintaining or harboring of livestock in the
RR District in question would be a nuisance pursuant to the LeClaire Zoning
Ordinance, Iowa statutory law or Iowa common law.
Analysis:
LeClaire expressly allows the harboring of livestock under its Zoning Ordinance,
subject to the restrictions to an A-1 or RR district and so long as the harboring and
maintaining does not take place within 500 feet of a residential dwelling. Individuals
might consider the horses to be a “nuisance” from a layman’s perspective. Subject to
the A-1 and RR district limitations, the livestock and horses are not a legal nuisance
pursuant to LeClaire law. If they were a nuisance then they would not be allowed
under the zoning ordinance.
Instead, the presence of the horses may be described by some as an annoyance,
undesirable or otherwise displeasing. Therefore it is of some value to at least
consider the legal term nuisance pursuant to Iowa law. Whether or not some activity
or use is a legal “nuisance” is determined from the perspective of a “normal-person”
standard. See Perkins v. Madison County, 613 N.W. 2d at 271. The Iowa legislature
has defined a nuisance as “Whatever is injurious to health, indecent, or
unreasonably offensive to the senses, or an obstruction to the free use of property,
so as to essentially and unreasonably interfere with the comfortable enjoyment of life
or property, is a nuisance, and a civil action by ordinary proceedings may be brought
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to enjoin and abate the same and to recover the damages sustained on account
thereof.” See Iowa Code Ch. 657.1.
The common law definition of a nuisance provides that private nuisance is “[a]n
actionable interference with a person’s interest in the private use and enjoyment of
the person’s land.” The parties must use their own property in such a manner that
will not unreasonably interfere with or disturb the neighbor’s reasonable use and
enjoyment of the neighbor’s property. Whether a lawful business is a nuisance
depends on the reasonableness of conducting the business in the manner at the
place and under the circumstances in question. Thus, the existence of a nuisance
does not depend on the intention of the party who created it. Rather, it depends on
the following three factors: Priority of location, the nature of the neighborhood, and
the wrong complained of.” Perkins v. Madison County, citing Weinhold, 555 N.W. 2d
at 495 (quoting Bates v. Quality Ready-Mix Co., 261 Iowa 696, 703, 154 N.W. 2d
652, 657 (Iowa 1967).
Under nuisance law, “[i]f normal persons living in the community would regard the
invasion in question as “definitely offensive, seriously annoying or intolerable” and
the invasion is significant enough to (then) constitute a nuisance. Weinhold, 555
N.W. 2d at 495 (quoting Restatement (second) of Torts, §821F, commend D at 106
(1977)). This standard is of interest because it literally states an “invasion” by the
party creating the nuisance. Here, apparently the horses have been present for a
very long time and instead it was the homes which have, so to speak, “caused the
“invasion” as to the horses. Under nuisance law the Iowa Supreme Court has
recognized the importance of which party and use occurred first stating, “[a] plaintiff
has little basis to complain about conditions he elected to encounter by moving to a
location where the nuisance already existed.” Perkins v. Madison County, citing
Schlotfelt v. Vinton Farmers’ Supply Co., 252 Iowa 1102, 1109, 109 N.W. 2d 695,
699 (1961).
Certainly the maintaining and harboring of horses pre-dates the construction of the
adjacent residential dwellings. I assume the existence and presence of the harboring
and maintaining of horses was visible to the developer and to any party purchasing
the home originally or as a successor purchaser. It certainly possible the presence of
the open ground and the RR district and maybe even the horses initially was
considered desirable by the developer, initial owner and/or successor owners. I
assume that opinion has changed.
Based in the foregoing, it does not appear the maintaining or harboring of livestock
would be considered a nuisance under the LeClaire Zoning Ordinance, Iowa
statutory law or Iowa common law. This use is expressly provided for pursuant to the
LeClaire Zoning Ordinance allowing harboring and maintaining of livestock in an RR
district. This explicit allowance for such a use seems to run contrary to the
requirement that the livestock be “injurious to health, indecent or unreasonably
offensive to the senses . . .” Most importantly, the existence of horses pre-dates the
location and construction of residential dwellings adjacent to the horse pasture.
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Those landowners came to the horses rather than the horses came to the
landowners.
Question #6: What effect, if any, is there if the RR district landowners are doing
more than maintaining and harboring their horses, but are boarding and/or harboring
and maintaining additional horses?
Answer #6: It depends on whether the basis for harboring and maintaining the
horses is authorized as a non-conforming use or as a permitted use in a RR District.
If allowed as a non-conforming use then the number of horses allowed now would be
based on the number of horses present pre-November 20, 1947. If allowed based on
the RR district then the number of horses allowed would be based on the 500 feet
surrounding residential dwelling limitation.
Analysis:
To the extent horses are allowed on the property as a non-conforming use, then the
property owner may lose the protection of a non-conforming use status when and to
the extent the property owner exceeds the established non-conforming use. Perkins
v. Madison County, 613 N.W. 2d 264, 270. As discussed in Section 2(A),
enlargements or extensions of non-conforming uses are not allowed, but landowners
are given some latitude such that they may change the original non-conforming use
if the changes are not substantial and do not adversely impact on the neighborhood.
Accordingly, no clear line is drawn as to when a non-conforming use is enlarged or
extended to the point that the changes are substantial and do adversely impact the
neighborhood. If there were five horses prior to November 20, 1947 and three more
added, then would that be considered substantial and adversely impacting the
neighborhood? This will be a fact-intensive analysis and would likely required
determination as to the total number of acres, the results of increase from the nonconforming use number of livestock to the current use, as well as a determination of
the amount of livestock maintained over the years so as to constitute a nonconforming use. For example, if there were two horses kept on that property prior to
the adoption of the LeClaire Zoning Ordinance in 1947, then that would be the
standard to the extent the non-conforming use is the basis for allowing the horses.
Of course, we know the RR district seemingly allows an unlimited number of
livestock, in this case horses, so long as those livestock are not within 500 feet of a
residential dwelling. So, it may be the case that a certain amount of livestock is
allowed as a non-conforming use and the number above that non-conforming use
would be allowed under the RR district until such time as that livestock is within 500
feet of a residential dwelling. At that point then the number of livestock allowed
would revert back to the number found as a non-conforming use.
The analysis becomes more complicated in that if reliance is made on a nonconforming use, then arguably the landowner has the obligation to prove the
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continuation of that non-conforming use. There may have been livestock present on
that property before the adoption of the LeClaire Zoning Ordinance of 1947, but
there may have been a period of time in which there was no livestock present. This
would constitute a lapse in the non-conforming use and lose of the right to claim a
non-conforming use in the future as to the presence of livestock on that property.
With the loss of the right to claim a non-conforming use, then the landowners and
their successors/purchasers would simply have a right to maintain livestock based
on the LeClaire Zoning Ordinance allowing harboring and maintaining of livestock in
an RR district so long as the livestock is not within 500 feet of a dwelling unit.
There is a very real factual question as to whether there is any individual and/or
written evidence showing if this is a non-conforming use and that the non-conforming
use was maintained continuously from prior to adoption of the LeClaire Zoning
Ordinance on November 20, 1947 through the present. The landowners, as the
parties claiming the non-conforming use, would have the burden of proving the
continuous non-conforming use. That could be a real challenged.
Question #7: So what are the options for the landowners if the harboring and
maintaining of livestock is not allowed as a non-conforming use and if the size of the
property relative to the nearby residential dwellings does not allow for a 500 foot
distance between the animals and the dwelling units?
Answer #7: The owners of the livestock in RR District should apply for an area
variance from the LeClaire Board of Adjustment to seek complete relief from the 500
feet set-back or to ask for some less number of feet set-back.
Analysis:
In Perkins v. Madison County Livestock neighboring property owners brought an
action against the owners of the county fairground, who sought to have a race track
located on the fairgrounds. The neighbors wanted the track moved away from the
residences, or the operation of the track permanently enjoined/prohibited. The
fairgrounds had been operated to include an old rodeo arena. The fairgrounds
wanted to replace the rodeo arena with a racing track.
Prior to the filing of the lawsuit, the fairgrounds owners filed an application with the
zoning board of adjustment requesting a special use permit and variance to allow the
fairgrounds to construct the multi-purpose track and arena. The portion of the
fairgrounds where the proposed track was located was zoned agricultural, a
designation that did not allow a race track as a permitted use. Go-cart tracks were,
however, permitted as a special use in an agricultural district, subject to certain
requirements. The most important was that there be a 200 foot set back from any
property line and a 600 foot set back from existing dwellings, as well as
requirements as to the track surface. The zoning board of adjustment agreed to
allow a special use permit, but denied a variance. A hearing on the variance was
continued on two occasions based on opposition from nearby landowners. The
fairgrounds owner
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asked that the variance be continued. Ultimately, it gave up on the variance
application and simply began construction of the race track without the requested
variance. After a trial on the merits, the district court entered an order preventing the
owners and operators of the fairgrounds from holding race track racing until it
obtained a special use permit and variance from the local zoning board. The Iowa
Supreme Court upheld the decision of the district court. Therefore the fairgrounds
had to apply for a variance as to the set-back requirements.
It is possible the landowners in the RR district who are harboring and maintaining
livestock may find themselves in the same situation as the Madison County
Livestock& Fairground defendant. If the landowners are not allowed to harbor and
maintain horses as a non-conforming use, then the landowners must conform to the
500 feet set-back or ask for a variance from that requirement. In essence, the
fairgrounds were required to seek a variance from the setback requirements of that
ordinance.
Here, the landowners in theory could seek a variance from the requirements Article
XVIII.20 that “[s]uch activities in said district are no closer than five hundred (500)
feet to the nearest residential dwelling other than that used by the party(s)
conducting such activities.” It also may be possible the livestock and/or horses could
be contained within an area less than 500 feet from the neighboring dwellings to
conform to the set-back requirement. If not then a request could be made to the
board of adjustment to vary the application of the 500 foot setback to these particular
owners.
A reasonable argument could be made before the board of adjustment that a
variance from the 500 feet set-back should be granted as the encroachment of the
neighboring residential dwellings is an action beyond the control of owners who are
harboring and maintaining the livestock. This is not to say the board of adjustment
would grant such a variance. However, it does seem to be an option that might allow
the owners harboring and maintaining the livestock an option to continue to do so
except on a more limited scale within the confines of their property, i.e. some
distance less than 500 feet away. I have not thoroughly analyzed this approach, but
am willing to do so if requested. It certainly could be argued that keeping
livestock/horses 200 feet away from the nearest residential dwelling is a reasonable
compromise, taking into consideration the needs and desires of all parties. The final
decision is left to the sound discretion of the Board of Adjustment.
The RR District landowners who are maintaining and harboring horses could ask for
an area variance rather than a use variance. The use of harboring and maintaining
livestock is allowed under the RR district. That use is expressly legal, but that use is
subject to a restricted area for that use. An area variance presumes the legality of
the use that prompts the need for a variance from dimensional restrictions imposed
by the ordinance. See City of Johnston v. Christenson, 718 N.W. 2d 290 (Iowa
2006). When presented with an application for an area variance, the board of
adjustment can normally presume the contemplated use is permitted, and
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consequently, a determination of the legality of the use is unnecessary and collateral
to the board’s primary function to determine the need for the variance. A decision
granting or denying an area variance will not normally apply a decision that the
contemplated use is either prohibited or permitted. City of Johnston v. Christenson,
718 N.W. 2d at 300.
In Johnston the landowner filed an application with the board of adjustment for a
special exception to exceed the maximum area limitations for accessory structures,
and he also requested a variance from the 15 foot height restriction. The board of
adjustment granted the variance and the special exception. The zoning ordinance in
question permitted accessory buildings up to 3600 square feet unless a special
exception was permitted by the board of adjustment based upon special findings.
Similarly, height was limited to 15 feet. Christenson desired an accessory building of
16,000 square feet with a height of 24 feet. The Iowa Supreme Court noted ”the
board of adjustment has a special and exclusive role in land-use development and is
alone responsible to approve exceptions and variances to ordinances.” Johnston, at
302.
CONCLUSION
If the RR District landowners can prove (1) those properties were used for the
harboring and maintaining of livestock prior to the 1999 Ordinance change from
Agriculture to Rural residential and (2) the landowners can prove the approximate
number of livestock harbored on the property, then the landowners have a
reasonable argument that they are allowed to maintain and harbor livestock at
number more or less consistent with the number of livestock located on the property
at the time of the 1999 Ordinance. To the extent there was a non-conforming use
before the 1999 Ordinance, but that non-conforming use was abandoned by
removing the horses, then the present landowners likely could not rely on a nonconforming use to allow the maintaining and harboring of livestock on their property.
Instead, the landowner’s right to maintain and harbor livestock would be based
solely on the LeClaire Zoning Ordinance.
The RR1 District by its very definition makes it clear it is a transitional district in
which rural residential property will eventually become more urbanized development.
What was once open land will become surrounded by and eventually become urbantype development. That is what has happened in this case with adjacent open land
development becoming residential properties.
It seems a bit unfair that an existing landowner whose use of the property in
maintaining and harboring livestock can lose that use by virtue of the encroachment
of residential dwellings on adjacent properties. However, that zoning district
definition contemplated that eventual outcome and permitted such livestock uses
subject to the definition of harboring and maintaining livestock at a distance no
closer than 500 feet to the nearest residential dwelling. Therefore, I conclude if
horses are not allowed a non-conforming use, then to the extent there are horses or
other
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livestock within 500 feet of the nearest residential dwelling unit, then that livestock
would not be permitted and would be in violation of the RR District zoning ordinance.
The first option for the landowners is to move the horses to a point that they are no
longer within 500 feet of a residential dwelling unit by moving the horses further
toward the center of the property, if possible, or for the landowners to require
adjacent property to move the horses and re-establish the 500 foot buffer.
The second option for the landowners is to apply for an area variance to the RR
District to allow the horses at 500 feet or to allow some lesser set-back from the
closest residential dwellings. That variance would be directed to the LeClaire Board
of Adjustment.
RECOMMENDATIONS
1. Send letter to landowners in the RR District advising them of the following:
A. The harboring and maintaining of livestock, including horses, within 500 feet of
a residential dwelling unit is a violation of the zoning ordinance for a RR District.
B. The sole exception to this rule is if the presence of livestock is a “nonconforming use”.
C. To be a “non-conforming use” the landowners must prove that since before
adoption of the 1999 Ordinance and continuing through the present date,
livestock, such as horses, more or less have been present continuously on those
RR District properties. This includes livestock harbored and maintained on the
land by the prior landowners. The number of livestock/horses that can remain on
the property as a non-conforming use must not be substantially more than the
number of livestock that have remained on the property since 1999.
D. If the landowners cannot prove a non-conforming use then the landowners
must either (1) remove the livestock, or (2) apply to the LeClaire Board of
Adjustment for an “area variance” to allow livestock on the property. I would give
the landowners a reasonable period of time to take either of these two actions.
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BROOKS LAW FIRM, P.C.

Memo
To:

File

From:

JCM

Date:

March 4, 2022

Re:

Jasper BOA Decision

A.

Conclusions:

1. The Board of Adjustment should have, but failed to decide as an initial matter
whether the appeal was “taken within a reasonable time.” On further review this
question must be answered. If the Appeal is not “taken in a reasonable time” then the
Board should state so with reference to Iowa Code 414.10, and then the job of the
Board is complete. No further consideration need be given as to the substance of the
Appeal for the reasons set forth in conclusion #2 below. If the Board finds the Appeal
was taken in a reasonable time then the job of the Board is to decide the merits of the
Appeal.
2. As to the merits, the Board of Adjustment found that “the owner/applicant should
have gotten the appropriate permits and coordinated his porch overhang better with
the City; a Non-compliance lien was justly applied.” That was the sole issue before the
Board of Adjustment (whether to uphold the decision of Ed Choate) and having made
that decision there was nothing more for the Board to do. This finding and conclusion
should be restated and the Appeal should be denied.
3. The Board of Adjustment can consider and rule upon a variance only if the applicant
asks for such a remedy. Applicant did not make a written request for variance. A
Board of Adjustment cannot grant a variance without a formal request for a variance.
The granting of a variance should be vacated by the Board.
4. The Board of Adjustment cannot assess penalties against the Applicant/Gregory
Jasper as a remedy for any violation of the building code or zoning ordinance. The
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Building and Zoning Enforcement office does not have that express power and since
the Board is limited to “ . . . the powers of the officer from whom the appeal is taken”
the Board also cannot impose a penalty.” The Board should reverse its decision as to
the penalty and return the penalty funds to the Applicant.
B. Analysis
1.
What is the standard for timeliness of an appeal to the Board of
Adjustment? Was that standard properly considered and applied when on
January 20, 2016 Applicant/Mr. Greg Jasper filed an appeal of the December 21,
2007 “Notice of Ordinance Violation”?
Iowa Code Ch. 414 concerns city zoning. §414.10 concerns appeals and
states as follows:
Appeals to the Board of Adjustment may be taken by any person
aggrieved . . . by any decision of the administrative officer. Such
appeals shall be taken within a reasonable time as provided by the
rules of the board by filing with the officer from whom the appeal is
taken and with the Board of Adjustment a Notice of Appeal specifying
the grounds thereof. (Emphasis added).
So what do the rules of the Board of Adjustment provide? City of LeClaire
Zoning Ordinance Article III.3 concerns the Board of Adjustment. That Article does not
set forth a timeline or a deadline defining what is “a reasonable time as provided by
the rules of the board” for filing an appeal of a decision of an administrative officer.
Therefore, in the absence of a specific rule set forth by the city in its zoning ordinance
concerning the Board of Adjustment; it seems the only standard for applying the
timeliness of an appeal is “a reasonable time” as set forth in the state statute.
The “reasonable time” period could be argued in two ways. The phrase “a
reasonable time is provided by the rules of the board” would require the board to look
only to its own rules. In this case there are no stated time frames or timelines for filing
an appeal. The alternative is to focus only on the phrase “a reasonable time” set forth
in Iowa Code 414.10 and then decide whether under the totality of the facts and
circumstances whether an appeal is filed within a reasonable time.
It is hard to imagine how a seven plus years delay between the issuance of a
“Notice of Ordinance Violation” and the filing of an appeal is within a “reasonable time.”
It seems unlikely the city intended an open-ended appeal period. If, on the other hand,
the only way to determine a reasonable time is as provided by the rules of the LeClaire
Board of Adjustment and the board provides no rules, then arguably there is no
timeline. I believe this is an unreasonably strict interpretation and doubt any court
would believe there is no deadline to file an appeal. Therefore, I think the more
reasonable argument is to interpret the timeliness of any appeal as deemed “taken
within a reasonable time” under the facts of the particular case. With proof of service
in 2007 of the notice of ordinance violation and in 2008 the recording of a non-
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compliance lien, clearly the Applicant/Greg Jasper was on notice,
interpretation, the Jasper appeal is not taken within a reasonable time.

Under this

The job of Building and Zoning Enforcement Officer includes to “[t]ransmit to
the Board of Adjustment only those applications for appeals, variances, special
exceptions or other matters on which the Board of Adjustment is authorized to act.”
See Article III.2-1.11. Arguably the Building and Zoning Enforcement Officer could
have concluded that the appeal was not timely filed. Given that the Board of
Adjustment does not have express rules defining timeliness, it was proper to forward
the appeal to the Board to make that timeliness decision.
Ultimately the Board of Adjustment should have decided as an initial matter
whether the appeal was “taken within a reasonable time.” I do not see that this decision
was expressly made by the Board. If given a second chance to review this “timeliness”
matter, then the Board should do so. If the Board decides the answer is “no” as to
“taken within a reasonable time” then the appeal to the Board can be denied on this
basis alone.
2.
Did the Board of Adjustment act within its jurisdiction in
considering and/or granting a variance based on the appeal of the Notice of
Ordinance Violation?
Iowa Code Ch. 414.12 concerns the powers of a Board of Adjustment. The
Board of Adjustment shall have the following powers:
3) to authorize upon appeal in specific cases such variance from the terms of
the ordinance as will not be contrary to the public interest, or owing to special
circumstances a literal enforcement of the provisions of the ordinance will
result in unnecessary hardship, and so the spirit of the ordinance shall be
observed and substantial justice done.
On January 20, 2016 the City received a Notice of Appeal to the Board of
Adjustment concerning the 2007 decision of the “City Administrator on (date) 2007 In
ordering, requiring, deciding, or determining the following issue . . . . lot width and yard
requirement VIII.5-2” of the LeClaire Zoning Ordinance. It is clear this Appeal was
based on Iowa Code §414.10 (“Appeals to the Board of Adjustment may be taken by
any person aggrieved by . . . any decision of the administrative officer.”) It also is clear
that Ed Choate had the ability to issue the notice of ordinance violation in his capacity
as building and zoning administrator.
The Board of Adjustment has the power to “(1) to hear appeals where it is
alleged there is an error in any order, requirement, decision or determination made by
an administrative official in the enforcement of this chapter or of any ordinance adopted
pursuant hereto.” Iowa Code 414.12. Based on the language of the Notice of Appeal
to the Board of Adjustment, this is an appeal of the decision to the City Administrator
of his decision as the building and zoning enforcement official. The Board of
Adjustment has the express right to hear such an appeal pursuant to 414.12(1).
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This is not an appeal to the Board of Adjustment for a variance or a special
exception as provided for in Iowa Code 414.12 (2), or (3). The language of the Notice
of Appeal does not actually address or appear to concern the right of the Board of
Adjustment (3) “to authorize upon appeal in specific cases such a variance from the
terms of the ordinance as will not be contrary to the public interest . . . .” Furthermore,
the Notice of Appeal does not reference LeClaire Zoning Ordinance Article III.3-6
concerning variances. The Notice of Appeal did not include a properly completed
“Petition for Hearing and Consideration of Action” application as required by Article
III.3-6.2. Further, the Notice of Appeal does not set forth any of the required elements
for satisfying the standards for variances as set forth in Article III.3-6.6 of the LeClaire
Zoning Ordinance. In short, the Notice of Appeal expressly concerns the decision of
the building and zoning enforcement officer, which appeal is authorized by 414.12(1).
In this case the Board of Adjustment strayed a bit from its actual authority for
this particular appeal by Greg Jasper. Mr. Jasper asked for an appeal as to Ed
Choate’s decision finding an ordinance violation in 2007. His written appeal asked for
nothing more and it appears at the hearing before the Board of Adjustment he, through
his agent, asked for nothing more. The Board of Adjustment can consider and rule
upon a variance only if the applicant asks for such a remedy. That did not occur in this
case. A Board of Adjustment cannot grant a variance without a formal request for a
variance.
A Chapter 414.12(1) appeal of an administrative official decision is nothing
more than that, an appeal of an administrative decision. An appeal pursuant to
414.12(1) does not trigger the powers of the Board of Adjustment to consider or grant
a variance pursuant to Iowa Code §414.12(3). Accordingly, it is my conclusion the
Board of Adjustment erred when it considered and then granted a variance to the
applicant when that request was not properly before the Board of Adjustment in the
form of an actual request for a variance in the form of a “Petition for Hearing and
Consideration of Action.”
If given an opportunity to reconsider its decision, the Board of Adjustment
should reverse its decision to grant a variance. The Board already decided “the
owner/applicant should have gotten the appropriate permits and coordinated his porch
overhang better with the City; a Non-compliance lien was justly applied.” That was the
sole issue before the Board of Adjustment (whether to uphold the decision of Ed
Choate) and having made that decision there was nothing more for the Board to do.
3.
Is the Board of Adjustment authorized to impose a fine upon an
applicant based on an appeal from the decision of an administrative officer?
Iowa Code Ch. 414.12 provides for express powers of the Board of Adjustment.
By its literal language it does not expressly provide for the ability or right of a Board of
Adjustment to impose fines arising out of the use or application of its powers.
Therefore, the next question is whether the LeClaire Zoning Ordinance or other
authority expressly provides to the Board of Adjustment any right to impose a fine
arising out of application or use of its powers.
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LeClaire Zoning Ordinance Article III.2 concerns, “Building and Zoning
Enforcement Officer.” Article III.2-1 describes the “Powers and Duties of the Building
and Zoning Enforcement Officer” to include, “Conduct inspection of buildings,
structures, and use of land to determine compliance with the terms of this ordinance.”
(Article III.2-1.4). Article III.2 does not expressly provide for the right of the building and
zoning enforcement officer to impose a fine arising out of the performance of his
enforcement duties.
Article XX of the LeClaire Zoning Code specifically addresses, “Fees, penalties,
and legal status provisions. Article XX.2 concerns penalties. It states, in relevant part,
“Any person, firm or corporation, agent, employee or contractor who violates, disobeys,
omits, neglects or refuses to comply with or resist enforcement of any provisions of this
ordinance, commits a municipal infraction and as such will be subject to the penalties
and remedies specified in LeClaire Municipal Code Article I-1.02. I am told I.1.02 is
now Section 1.15 of the LeClaire Code of Ordinances. 1.15 concerns, “Standard
Penalty” and states, “Unless another penalty is expressly provided by the Code of
Ordinances for an particular provision, section or chapter, any person intending to
perform a duty or obtain a license by, or violating a provision of the Code of Ordinance,
or any rule or regulation adopted herein by reference shall, upon conviction, be subject
to a fine of not more than Five Hundred ($500.00) Dollars or imprisonment not to
exceed thirty (30) days.” (Code of Iowa, Sec. 364.3[2]
A violation of city building code as to lot width and yard requirements would be
classified as a municipal infraction.
The question becomes whether or not the LeClaire Zoning Ordinance provides
express authority for the Board of Adjustment to impose a penalty or fine when Iowa
Code Chapter 414 does not expressly provide such authority? Article III.3-7 concerns
appeals to the Board of Adjustment. Article III.3-7.7 concerns “Findings on Appeals”
and states, “In exercising its appellate power the Board of Adjustment may reverse,
affirm, wholly or partly, or may modify the order, requirement, decision or determination
appealed from and may make any such order, requirement, decision or determination
as it so deems necessary, and to that end will have all the powers of the officer from
whom the appeal is taken.” (Emphasis added). Therefore, the powers of the Board of
Adjustment on appeal include “all the powers of the officer from whom the appeal is
taken.” So if the Building and Zoning Enforcement Officer has the power to impose a
penalty or fine, then it appears the Board of Adjustment would have the same power
pursuant to Article III.3-7.7.
Article III.2 as to the Building and Zoning Enforcement Officer sets forth the
duties of the office to include “[c]onduct inspection of buildings, and use of land to
determine compliance with the terms of this Ordinance.” That Article is silent as to that
particular “Officer” imposing fines, or penalties arising out of inspections of buildings
structures, and land use. Therefore I conclude the Building and Zoning Enforcement
Officer does not have express authority to impose a fine against Gregory Jasper arising
out of the ordinance violation. Accordingly if the Building and Zoning enforcement
Officer cannot impose a fine and penalty then neither can the Board of Adjustment.
See Article III.3-7.7 (In exercising its appellate power the Board of Adjustment . . . will
have the powers of the officer from who the appeal is taken. Therefore I conclude the
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Board of Adjustment committed error in assessing a penalties against the
Applicant/Gregory Jasper. The Board should reverse its decision and return the
penalty funds to him.
Article XX.2 concerning “Penalties” does not expressly state who imposes
penalties or remedies specified in the LeClaire Municipal Code article. LeClaire Code
Ch. 155 is the “Building Code.” Section 155.06 is entitled “Administration” and states,
“The Building Inspector shall have the power and duty to enforce the provisions of this
chapter; and all fees provided for in the codes and regulations shall be paid to the City
Clerk or the City’s designated representative.” Accordingly, the City of LeClaire has
given enforcement duties for its City Code to the Building Inspector as to Ch. 155. Ch.
155.07 sets forth provisions for failure to comply. That provision however does not
expressly authorize the Building Inspector to impose a penalty or fine. Even if neither
the Building inspector, nor the Building and Zoning Enforcement Officer can impose a
fine or penalty for a violation of the building code or zoning ordinance, then it seems
likely the City Administrator can do so as part of the duties to “supervise enforcement
and execution of all Municipal laws, resolutions, Council policies and directives. See
City Code 18.06 re City Administrator ‘Roles Expectations, Powers, Duties and
Responsibilities.”
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McDaniel, Jeffrey, June 13, 2019. Decision Finality.
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Edwin N. Choate
City of LeClaire
325 Wisconsin Street
LeClaire, IA 52732
Iowa Supreme Court decision on board of adjustment
Dear Ed,
On May 25, 2018 the Iowa Supreme Court filed its decision in the case of Burrows
v. the City QfDavenport Zoning Board Q/Adjustment. LeClaire requested a legal opinion
as to this decision so as to better understand the conclusions of the Court, and so the Board
of Adjustment can conduct future business consistent with that decision.
The Burrows decision considered the questions
l) what constitutes an
decision of a zoning board of adjustment. , and (2) when is a decision of a zoning board
of adjustment considered filed. The answers to these questions is based on a review and
interpretation of Iowa Code Section 414.5.
The facts for this case are relatively straightforward. A business applied for a
special use permit from the Davenport zoning board of adjustment to operate a day care
center. A few years before a separate child care center operated at the same physical
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address pursuant to a special use permit. The issue was whether the prior special use
permit "ran with the land" and therefore a subsequent day care center did not require a
new special use permit. The neighbors objected to the special use permit for the day care
center at that location and eventually sought to revoke the special use permit.
The City of Davenport zoning administrator denied the objection to special use
permit. Plaintiff, Burrows, appealed the decision of the zoning administrator to the
zoning board of adjustment. On October 13 the zoning board of adjustment conducted a
hearing and then upheld the decision of the zoning administrator. The decision of the
board of adjustment was in the form of statements in the minutes of the board meeting.
There was no separate written decision. The board's draft meeting minutes contained
recommendations and findings of fact, a short summary of the testimony by the
witnesses, and then the motion and recorded vote to uphold the zoning administrator
decision. The draft minutes were posted on the city website, but were not actually
approved until a subsequent board meeting on October 27. Again, the board did not issue
a separate written decision, but instead incorporated its decision into its meeting minutes.
On November 14 Burrows filed a separate petition to revoke the special use
permit. That petition came before the board of adjustment for public hearing on
December 8. The board of adjustment voted against revoking the special use permit.
Draft meeting minutes from December 8 hearing included recommendations and findings
of fact within the minutes. These minutes were posted to the city website on December
19th, but final approval of the minutes did not occur until December 22. The approved
meeting minutes were not posted until January 6.
Naturally on January 25th, Burrows and the other neighbors disagreed with both
of the decisions of the board of adjustment (l) to uphold the zoning administrator
allowing the special use as a day care center, and (2) to deny the request to revoke
special use permit. Thereafter Plaintiff, Burrows, filed a petition for writ of certiorari
challenging the two decisions of the board of adjustment. The City of Davenport
responded by filing a motion to dismiss stating the petition for writ of certiorari was not
timely filed for either Board decision.
The applicable law is Iowa code section 414.15 which provides that a petition for
certiorari seeking review of a board of adjustment decision "shall be presented to the
court within 30 days after the filing of the decision in the office of the board. " The
questions for the court were ( l) what constitutes the decision of the board of adjustment
in the office of the board, and
(2) when does the 30-day appeal period starts to run.
The City of Davenport argued the 30 day appeal period begins to run when there
is actual or constructive knowledge of the decision, even if the decision is merely Inade
orally at a meeting and not reduced to writing. Plaintiff argued the 30 day period did not
begin to run until the decision had been reduced to writing, contained sufficient findings
of fact, was properly filed, and signed.
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The Iowa Supreme Court rejected the argument of the City of Davenport and also
of the plaintiff. The Court looked to the actual text of Iowa code section 414.15. It
concluded the 30 day period for filing a petition for certiorari starts "30 days after the
filing of the decision in the office of the board." See page 10, last paragraph of decision.
So an announced decision by a board of adjustment at its regular meeting does not start
the running of the thirty-day period. Draft minutes prepared by the board of adjustment
and posted on the website do not start the running of the thirty-day period. It is the filing
of the final approved minutes that starts the running of the 30 day period.
The Iowa Supreme Court considered the argument of the plaintiff as to the contents
of the decision of the board of adjustment. Plaintiff, Burrows, argued such a decision must
meet certain formalities, including factual findings, in order to start the appeal deadline
running under Iowa Code section 414.15. The City countered by stating that timeliness of
a decision is separate from the content of the decision. So a board of adjustment could file
a timely decision that nevertheless is incomplete. The fact that the decision is incomplete
(as to factual findings or reasoning) does not stop the running of the thirty-day period for
an appeal.
The Iowa Supreme Court agreed with the City of Davenport that Iowa Code
section 414.15 does not contain any specific requirement as to the content of the decision
of the board of adjustment. All that is required for purposes of the running of the 30 day
period is that the decision is filed in the office of the board. The Court concluded that
"the deadline to petition the district court for a writ of certiorari ought to be as clear as
possible. Plaintiffs, however, would subject the determination of that deadline to the
unpredictable outcome of the debate over the sufficiency of factual findings. Instead the
Supreme Court stated the sufficiency of the findings in the decision of the BOA was an
issue that could be contested as part of the certiorari. See page 14, paragraph 3 of the
Decision.
Finally as to questions # 2, our Supreme Court considered when a decision is
"filed in the office of the board"? First, the court concluded that the decision of the
board of adjustment cannot be simply oral. There must be some type of document that is
"filed". Second, the decision can be filed in either electronic or paper form. So an
electronic copy of a decision is an allowed form of a "written" decision as well as the
traditional method of a hard copy being posted or otherwise available. Third, a document
has been filed in the "office of the board" when it is posted on the board's publicly
available website that the board uses as a repository for official documents. This
expressly includes the right to post on the board's publicly available website that the
board uses as a repository for official documents.
As additional commentary, the Supreme Court noted the "office of the board is
not a matter of geography." If there is no official designated office (think of a very small
town) or place where papers are stored, then a private home could be deemed an office of
the board, so long as a public website is maintained and controlled by the Board and used
as a clearinghouse for official documents. This is even if the server for the website is
located outside of the Board's regular physical offices,
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Returning to the actual appeal filed by the plaintiff, the Iowa Supreme Court
concluded the 30 day period for filing the petition for certiorari did not start until final
board meeting minutes were posted in the office of the board. Plaintiffs filed their
petition for certiorari on January 26th. The thirty-day period had expired as to the
October 27th posted decision of the board of adjustment to uphold the zoning
administrator's finding allowing the special use permit. It had not expired, however, as to
the January 6th posting of the approved minutes of the decision to deny the application to
revoke the special use pen-nit. Therefore the court remanded the matter back to the
District Court for further proceedings consistent with the timely filed petition for writ of
certiorari as to the second matter only.
Please contact me if you have further questions or require clarification.

Very truly yours,
BROOSK LAW FIRM, P.C.

By
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APPENDIX G: CASE LAW CITATIONS AND OTHER RESOURCES
List of Cases Cited
Other Resources
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FULL CITATIONS OF CASES CITED IN THE BOARD OF ADJUSTMENT
MANUAL

Bluffs Development Co. V.Pottawattamie County Board of Adjustment, 499 NW 2d
12 (Iowa Supreme Court, 1993)
Board Of Adjustment of the City of Des Moines v. Ruble, 193 N.W.2d 497 (Iowa
1972)
Citizens Against the Lewis and Clark (Mowery) Landfill v. Pottowattamie County
Board of Adjustment, 277 N.W.2d 921 (1979)
City of Okoboji, Iowa V. Okoboji Barz, Inc. 717 N.W. 2d 310 (2006).
Deardorf v. Board of Adjustment of the Planning and Zoning Committee of the City
of Ft. Dodge, 118 N.W.2d 78 (Iowa 1962)
Graziano v. Bd. Of Adjustment of the City of Des Moines, 323 N.W.2d 233 (Iowa
1982)
Greenawalt v. Zoning Board of Adjustment of Davenport, 345 N.W.2d 537 (Iowa
1984)
Holland V. City Council of Decorah, 662 N.W. 2d 681 (2003)
Riley V. Boxa , 542 N.W 2d 519 (Iowa 1996)
Shors V. Johnson, 581 N.W. 2d 648 (Iowa 1998).
Wilson v. Iowa City 165 N.W.2s 813 (1969)

OTHER RESOURCES
American Association of University Women of Iowa, Carrie Chapman Catt Center
for Women and Politics at Iowa State University, Iowa Commission on the Status of
Women, Iowa League of Cities, Iowa State Association of Counties, League of
Women Voters of Iowa. Recruiting Gender Balanced Boards and Commissions:
A Guide for Cities and Counties
Iowa State University Extension.
Nervig, James E. 2009 Manual. Zoning and Land Use in Iowa. Brick Gentry P.C., Des
Moines, Iowa. 2009
Iowa State University Extension. Municipal Zoning in Iowa: An explanation of
Chapter 414 of the Iowa Code. PM 1469. Revised January 2000.
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Schoon, Brian, AICP. Iowa Northland Regional Council of Governments (INRCOG)
IowACE, Fall Conference, Waterloo, Iowa. October 25th, 2013. Handbook entitled
Land Use Management in Iowa
Taylor, Gary, J.D., AICP. Iowa State University, University extension. Introduction to
Planning and Zoning. Workshops for Local Officials, Conflicts of Interest, pp. 25-28.

Note: In addition to the above sources, the websites of many Iowa cities provided helpful
information that was used in the development of this document. Those sources included
examples of content, organization, and rational for the processes used.
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APPENDIX H: PETITIONS FOR HEARING BY THE BOARD OF
ADJUSTMENT
Cover Page
Petition for Appeal of Administrative Decision
Petition for Special Exception
Petition for Variance

(For City Use Only)
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BOA
PROCESSING INFORMATION
DATE RECEIVED: ____________RECEIPT #________RECEIVED BY__________
DATE CERTIFIED COMPLETE__________

APPROVED BY_______1

FILING FEE: $250 FOR ELECTRONIC FILING $275 FOR HARD COPY FILING
MEETING DATES: 1st: ____________________2nd___________(if applicable) 2
NOTICE PUBLICATION DATE;__________
MAILING DATE, PUBLIC NOTICE_______( Includes notice to BOA and public) 3
ACTION REFERENCED ID: _______
ACTION REQUESTED: ___VARIANCE ____SPECIAL EXCEPTION ____APPEAL
ADJACENT PROPERTY OWNER LISTING (W/IN 200’): ____________
RELATIONSHIP OF REQUESTED VARIANCE OR SPECIAL EXCEPTION TO THE
LONG RANGE PLAN FOR THE CITY OF LECLAIRE: Please identify which section(s)
and pages of the Comprehensive Plan that apply to this project. Please state how the
application relates to the City’s Comprehensive Plan, i.e., in what way does the project
support or obstruct the Plan’s goals?

STAFF REVIEW, COMMENTS, AND RECOMMENDATIONS:

1.
2.
3.

When certified complete, all materials should be sent to BOA members for their study.
Recommend no meeting date be set prior to availability of all required materials to the BOA.
If the application is complete, then all materials should be available for board and public perusal
when the hearing notice is mailed to the newspaper.
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NOTICE OF APPEAL
TO THE
LECLAIRE BOARD OF ADJUSTMENT
To: ___________________________________(Officer whose action is
appealed)
and
To: The LeClaire Board of Adjustment
Notice is hereby given that this appeal is filed pursuant to Iowa Code
Chapter 414 and LeClaire Zoning Ordinance III.3-7.
APPLICANT: Name:____________________________________________________
Address: __________________________________________________
Phone: ___________________________________________________
FAX # _______________________ e-mail ______________________
AGENT/or

Name: ____________________________________________________

ATTORNEY

Address: __________________________________________________
Phone: ____________________________________________________
FAX # ________________________ e-mail ______________________

PROPERTY

Name: ____________________________________________________

OWNER

Address: __________________________________________________
Phone: ____________________________________________________
FAX# ________________________ e-mail ______________________

PROPERTYADDRESS:__________________________________________________
CURRENT ZONING: ______
DECISION BEING APPEALED: The applicant alleges that an erroneous decision
has
been
made
by
the
following
administrative
official
(title)__________________________________
on
(date)________________in
ordering, requiring, deciding, or determining the following issue. Please indicate the
section(s) of the LeClaire Zoning Ordinance, if any, cited in the official’s decision.
1.

2.

3.

4.
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PURPOSE OF THE APPEAL: The applicant wishes to challenge the above decision
based on the interpretation of the following section(s) of the LeClaire Zoning
Ordinance.

SUMMARY: Summarize the basis for your appeal, referring to the code sections and
LeClaire Ordinances relied upon and providing reasons for overturning the decision.
Provide evidence demonstrating that the decision was based on an improper or
erroneous interpretation of the LeClaire Zoning Ordinance. Attach separate sheet if
necessary.

REMEDY DESIRED: Please explain what you contend should be done to correct
the error,
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APPLICANTS SHOULD BE ADVISED OF THE FOLLOWING:
Petition for writ of certiorari. Any person or persons, jointly or severally, aggrieved
by any decision of the Board under the provisions of the Zoning Ordinance or any
taxpayer or any officer, department or board of the City may present to a court of
record a petition for writ of certiorari duly verified, setting forth that such decision is
illegal, in whole or in part, and specifying the grounds of the illegality. (Ch. 414.15
Iowa Code.) Such petition shall be presented to the court within thirty (30) days after
the filing of the BOA decision in the office of the City Clerk.
FINALLY, THE APPLICANT FURTHER ACKNOWLEDGES THAT THE APPLICANT AND/OR A
DULY AUTHORIZED AND KNOWLEDGEABLE REPRESENTATIVE OF THE APPLICANT WILL BE
PRESENT AT THE REQUESTED HEARING AT THE SPECIFIED DATE(S) AND TIME(S) TO FULLY
AND PROPERLY REPRESENT THE APPLICANT'S INTEREST(S) IN THIS REQUEST. FAILURE TO
DO SO WILL RESULT IN THE AUTOMATIC DISMISSAL OF CONSIDERATION OF THE REQUEST
AND FORFEITURE OF THE APPLICATION FEE(S), UNLESS OTHERWISE DETERMINED BY THE
BOARD(S).

Date: ____________________, 20____
Month
Day

________________________________

Date: ____________________, 20____

_________________________________
Signature(s) of Appellants)
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GENERAL EXPLAINATION OF APPEALS
Section 414.10 of the Iowa Code states that “Appeals to the Board of Adjustment may
be taken by any person aggrieved or by any officer, department, board, or bureau of the
municipality affected by any decision of the administrative officer in the enforcement of
zoning matters. Such appeals shall be taken within a reasonable time as provided by the
rules of the board by filing with the officer from whom the appeal is taken and with the board
of adjustment a notice of appeal specifying the grounds thereof. The officer from whom the
appeal is taken shall forthwith transmit to the board all the papers constituting the record
upon which the action appealed from was taken.” (See also, Article III.3-2 and Article III.37of the LeClaire Zoning Ordinance.)
Thus anyone affected by a decision of the Building and Zoning Administrator or any
other administrative official in the enforcement of the Zoning Ordinance may appeal by filing
the appeal with that officer and the Board of Adjustment (BOA) within a reasonable time as
determined by the BOA (see IC 414.10). The officer must then transmit the entire record to
the BOA. Only after exhausting administrative remedy through filing an appeal to the BOA
may the appellant proceed to District Court (See Riley V. BOA). An appeal, once filed, must
be heard by the BOA.
Iowa Code Section 414.11 further states that “An appeal stays all proceedings in
furtherance of the action appealed from, unless the officer from whom the appeal is taken
certifies to the board of adjustment after the notice of appeal has been filed that by reason of
facts stated in the certificate a stay would in the officer’s opinion cause an imminent peril to
life or property. In such case proceedings shall not be stayed otherwise than by a restraining
order which may be granted by the board of adjustment or by a court of record on application
on notice to the officer from whom the appeal is taken on due cause shown.”
In other words, when an appeal is filed all work undertaken as a result of the officer’s
contested decision must stop, unless the officer certifies that to cease all work would result in
a situation that would endanger life or property. (Example: An open hole into which a person
or vehicle might fall might represent imminent peril and work to close/cover should be done.)
However, if this decision of the Zoning Officer is also disputed, either the BOA or a court
may issue a restraining order and cause all work to cease. (Example: The BOA or court
might find that the officer’s opinion of what constituted imminent peril was exaggerated and
to permit work to continue would in effect enable the contested project to continue.)
Thus, the BOA has the power under Iowa Code Section 414.12(1) and LeClaire
Zoning Ordinance III.3-2.2 to hear the appeal of any person who believes that an
administrative officer in charge of enforcing this chapter or of any ordinance adopted as a
result of this chapter has issued an erroneous order, requirement, decision or determination.
For further Iowa Supreme Court interpretation of these Iowa Code Sections, see:
Shors v. Johnson, 581 N.W. 2d 648 (Iowa 1995).
Riley v. BOXA and The City of Cedar Rapids, 542 N.W 2d 519 (Iowa 1996).
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PETITION TO THE BOARD OF ADJUSTMENT
FOR HEARING AND CONSIDERATION OF A
REQUEST FOR A SPECIAL EXCEPTION
PROPERTY ADDRESS:_________________________________________________
CURRENT ZONING ______PROPERTY LENGTH AND WIDTH OR AREA_____
APPLICANT: Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX # _______________________ e-mail ______________________
CONTACT: Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX # ________________________ e-mail _____________________
OWNER:

Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX# ________________________ e-mail ______________________

Specific Exception Requested; List applicable section(s) of the LeClaire Zoning
Ordinance that addresses the specific special exception you are seeking.

Reason for requesting the Special Exception:

Dates of prior application or appeal filed for this property, if any:
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ADDITIONAL INFORMATION TO BE PROVIDED BY APPLICANT:
A. Legal description of property:
B. *Plot plan drawn to scale showing:
1. Lot with dimensions;
2. North point and scale;
3. Existing and proposed structures with distances from property lines;
4. Abutting streets and alleys;
5. Land uses on and property owners of abutting lots; and
6. Parking spaces and trees - existing and proposed.
[*Submission of an 8" x 11" or larger bold print plot plan is preferred.]
C. Attach a list of all property owners within 200 feet of the exterior limits of the
property involved. Include addresses.

APPLICANT’S JUSTIFICATION OF REQUEST FOR SPECIAL EXCEPTION
The burden of proving that the exception should be granted is on the applicant, not the
City. Please address the Standards for Special Exceptions (1-6 below) in a clear and
concise manner, citing facts, not opinion. The Board of Adjustment will not grant a
special exception to the provisions of this Ordinance, as authorized in this section
(III.3-8.6) unless there is evidence presented to it in each specific case, that doing so
is not in conflict with the standards (criteria) listed below. Please give detailed
answers, adding pages if needed.
1. What measures are you taking to ensure that the establishment, maintenance or
operation of the special exception will not be detrimental to or endanger the public
health, safety, morals, comfort, or general welfare.

2. How will the already permitted uses, enjoyment, and economic values of other
property in the immediate vicinity/neighborhood be protected?
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3. If the special exception is granted, how will you ensure that the normal and orderly
development and improvement of the surrounding property, for uses already
permitted, not be impacted?

4. List and describe all utilities, access roads, drainage and/or necessary facilities that
have been or will be provided.

5. List and describe measures that have been or will be taken to provide ingress and
egress as to minimize traffic congestion on all public streets and alleys.

6. Is there any feature of the property not in compliance with the Zoning Ordinances
in any way? Have any other variances or exceptions been granted to this property or
to any other property within two hundred feet (200’)?
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APPLICANTS FOR SPECIAL EXCEPTIONS SHOULD ALSO BE ADVISED THAT:
Conditions and Guarantees. Prior to the granting of any special exception, the Board of
Adjustment may stipulate such conditions and restrictions upon the establishment, location,
construction, maintenance, and operation of the special exception as it deems necessary for the
protection of the public interest and to secure compliance with the standards and requirements
specified in Section III.3-8.6 above.
In all cases in which special exceptions are granted with conditions and/or restrictions the
Board of Adjustment may require such evidence and guarantees as it deems necessary to insure
that the conditions and/or restrictions stipulated in connection therewith are being and will be
complied with. Said conditions and/or restrictions, if imposed, must be adhered to and failure
to do so will automatically and immediately cause the special exception to be revoked. (LeClaire
Zoning Ordinance, III.3 8.7)
Effective Date(s) and Revocation of a Special Exceptions. In addition to the provisions of
Section III.3-8.7 above, and unless otherwise specified, special exceptions granted become
effective immediately and will be valid for a period no longer than six (6) months from the date
of such decision and will automatically be revoked unless the special exception is fully and
completely established during such period or unless otherwise specified in the Board's official
action granting the special exception. (LeClaire Zoning Ordinance, III.3-8.9)
Petition for writ of certiorari. Any person or persons, jointly or severally, aggrieved by any
decision of the Board under the provisions of the Zoning Ordinance or any taxpayer or any
officer, department or board of the City may present to a court of record a petition for writ
of certiorari duly verified, setting forth that such decision is illegal, in whole or in part, and
specifying the grounds of the illegality. (Ch. 414.15 Iowa Code.) Such petition shall be
presented to the court within thirty (30) days after the filing of the decision of the BOA in
the office of the City Clerk.
FINALLY, THE APPLICANT FURTHER ACKNOWLEDGES THAT THE APPLICANT AND/OR A DULY
AUTHORIZED AND KNOWLEDGEABLE REPRESENTATIVE OF THE APPLICANT WILL BE PRESENT AT
THE REQUESTED HEARING AT THE SPECIFIED DATE(S) AND TIME(S) TO FULLY AND PROPERLY
REPRESENT THE APPLICANT'S INTEREST(S) IN THIS REQUEST. FAILURE TO DO SO WILL RESULT IN
THE AUTOMATIC DISMISSAL OF CONSIDERATION OF THE REQUEST AND FORFEITURE OF THE
APPLICATION FEE(S), UNLESS OTHERWISE DETERMINED BY THE BOARD(S).

Date: ____________________, 20____
Month
Day

________________________________
_________________________________
Signature(s) of Applicant(s)

Date: ____________________, 20____
Month
Day

_____________________________
_____________________________
Signature(s) of Property Owner(s)
if other than Applicant(s)
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GENERAL EXPLANATION OF SPECIAL EXCEPTIONS

Section 414.12(2) of the Iowa Code and Article III. 3-8 of the LeClaire Zoning
Ordinance gives the Board of Adjustment (BOA; Board) power to “hear and decide
special exceptions to the terms of the ordinance upon which the Board is required to
pass under such ordinance.” [IC 414.12] The development and administration of the
Ordinance is based upon the division of the City into zoning districts in which the use
of land and the bulk and location of buildings and structures in relation to the land
are substantially uniform. [LeClaire Zoning Ordinance III.3-8.1]
The Board of Adjustment may grant special exceptions in the strict
interpretations of this ordinance in harmony with its intent and purpose only in
specific instances hereinafter set forth and only in accordance with the standards
hereinafter prescribed. Such special exceptions fall into two categories:
1. Uses publicly operated or traditionally affected with a public interest; and
2. Uses entirely private in character but of such a nature that their operation
may give rise to unique problems with respect to their impact upon
neighboring property or public facilities.
Six standards (III.3-8.6-1 through III.3-8.6-6 of the LeClaire Zoning Ordinance)
must be met if the Board is to grant the requested exception. The burden of proving
that the standards are met and the exception should be granted is on the applicant, not
the City.
Before granting an exception, the Board may stipulate that certain
conditions and or restrictions are met and may require evidence and guarantees that
the conditions or restrictions imposed will be complied with. (See III.3-8.7, LeClaire
Zoning Ordinance.)
Court decisions providing additional information about special exceptions
include:
Chicago, Rock Island And Pacific Railroad Company v. Liddle (and members of the
Board of Adjustment); The City of Des Moines, Iowa; and Fred Hayer, as
Building Inspector, 852 112.N.W.2d 253 Iowa 402 (1962).
Depeu, et al v. City of Clinton, Iowa W.H. Stocking and American Nursing Homes,
Inc.
Et al, 160 N.W. 2d 860 (1968).
City Of Des Moines V. Lohner 168 N.W. 2d 779 (1969)
Frank Holland, Loyal Rue and Marilyn Rue, plaintiffs-appellants, and Norwin
Nesheim, Jardis Nesheim, James Fritz and Elizabeth Fritz, Plaintiffs v. City
Council of Decorah and Wal-Mart Stores, Inc, defendants-appellees. Court of
Appeals of Iowa (2002).
Holland et al v. City Council of Decorah and Wal-Mart, Inc 662 N.W.2d 681 (2003).
City of Okoboji, Iowa v. Okiboji Barz, Inc 717 N.W. 2d 310 (2006).
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PETITION TO THE BOARD OF ADJUSTMENT
FOR HEARING AND CONSIDERATION OF A
REQUEST FOR A VARIANCE
PROPERTY ADDRESS:_________________________________________________
CURRENT ZONING _______PROPERTY LENGTH AND WIDTH OR
AREA______
APPLICANT: Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX # _______________________ e-mail ______________________
CONTACT: Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX # ________________________ e-mail _____________________
OWNER:

Name: ___________________________________________________
Address: _________________________________________________
Phone: ___________________________________________________
FAX# ________________________ e-mail ______________________

Specific requested variance; List applicable section(s) of the Zoning Code:

Reason for variance request:

Dates of prior application or appeal filed for this property, if any:
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INFORMATION TO BE PROVIDED BY APPLICANT: Please attach
electronically or by hand Items A through C below:
B. Legal description of property:
B. *Plot plan drawn to scale showing:
1. Lot with dimensions;
2. North point and scale;
3. Existing and proposed structures with distances from property lines;
4. Abutting streets and alleys;
5. Land uses on and property owners of abutting lots; and
6. Parking spaces and trees - existing and proposed.
[*Submission of an 8" x 11" or larger bold print plot plan is preferred.]
C. A list of all property owners within 200 feet of the exterior limits of the property
involved. Include addresses.
NAME

ADDRESS
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APPLICANT’S JUSTIFICATION OF REQUEST FOR VARIANCE
Chapter 414 of the Iowa Code and Article III. 3 of the LeClaire Zoning Ordinance
give the Board of Adjustment power to authorize upon appeal in specific cases such
variances from the terms of the Zoning Ordinance as will not be contrary to the public
interest, where owing to special conditions a literal enforcement of the provisions of
the Zoning Ordinance will result in unnecessary hardship and so the spirit of the
ordinance shall be observed and substantial justice done. Applicants should be aware
that under Iowa law,
• They, not the City, are responsible for demonstrating that they are entitled to
the variance.
• To qualify as a hardship the owner must prove that he/she would be denied all
beneficial use of his property unless the variance is granted. (See General
Explanations of Variances in the applicant information packet.)
III.3-6.6 Standards for Variances. The Board of Adjustment will not vary the
regulations of
this Ordinance, as authorized in this section, unless there is evidence presented to it
in each specific case that: (Please provide evidence in the space provided or on
additional pages.)
1. If particular physical surroundings, shape, or topographical conditions of the
specific property involved would result in a hardship on the property (loss of all
beneficial use), rather than a mere inconvenience, please describe the conditions and
what if any action has been taken to reduce or eliminate the problem. How will a
variance reduce the hardship?

2. Do other properties within the same zoning classification share any similar physical
characteristics? Please specify and describe/compare.

3. What purposes other than financial gain will the variance, if granted, serve?
Describe anticipated gain and other expected benefits.
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4. What is the cause of the alleged difficulty or hardship?

5. Describe how the granting of the variance will not be detrimental to the public welfare
or injurious to other property or improvements in the neighborhood in which the
property is located.

6. Describe how and why the proposed variance will impact each of the following: the
supply of light and air to adjacent properties, traffic flow on public streets, the danger
of fire, public safety, and property values within the neighborhood.

7. How will you use the property if the variance is grant? Is a future special exception
planned or has one already been granted?
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Questions for the Board Only:
8. The requested variance will not be contrary to the public interest and will ensure that
the spirit of this Ordinance will be observed, and substantial justice done.
9. What, if any conditions, are required to grant this variance?
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APPLICANTS SHOULD ALSO BE AWARE OF THE FOLLOWING:
Conditions. In permitting a variance, the Board may impose appropriate conditions and
safeguards, including but not limited to planting screens, fencing, construction
commencement and completion deadlines, lighting, operational controls, improved traffic
circulation requirements, highway access restrictions, increased minimum yard
requirements, parking requirements, limitations on the duration of a use or ownership or
any other requirement which the Board deems appropriate under the circumstances, upon
a finding that the conditions are necessary to fulfill the purpose and intent of the Zoning
Ordinance Chapter III.3
Orders. Unless otherwise determined by the Board, all orders (variances granted) of the
Board shall expire six (6) months from the date the written decision is filed with the City
Clerk, unless the applicant shall have taken action within the six (6) month period to establish
the use or construct the building permitted under the terms of the Board's decision, such as
by obtaining a building permit and proceeding to completion in accordance with the terms
of the permit. Upon written request, and for good cause shown, the Board may extend the
expiration date of any order without further public hearing on the merits of the original
appeal or application. (Ordinance Article III.3-6.9)
Petition for writ of certiorari. Any person or persons, jointly or severally, aggrieved by any
decision of the Board under the provisions of the Zoning Ordinance or any taxpayer or any
officer, department or board of the City may present to a court of record a petition for writ
of certiorari duly verified, setting forth that such decision is illegal, in whole or in part, and
specifying the grounds of the illegality. (Ch. 414.15 Iowa Code.) Such petition shall be
presented to the court within thirty (30) days after the filing of the BOA’s decision in the
office of the City Clerk.
FINALLY, THE APPLICANT FURTHER ACKNOWLEDGES THAT THE APPLICANT AND/OR A DULY
AUTHORIZED AND KNOWLEDGEABLE REPRESENTATIVE OF THE APPLICANT WILL BE PRESENT AT
THE REQUESTED HEARING AT THE SPECIFIED DATE(S) AND TIME(S) TO FULLY AND PROPERLY
REPRESENT THE APPLICANT'S INTEREST(S) IN THIS REQUEST. FAILURE TO DO SO WILL RESULT IN
THE AUTOMATIC DISMISSAL OF CONSIDERATION OF THE REQUEST AND FORFEITURE OF THE
APPLICATION FEE(S), UNLESS OTHERWISE DETERMINED BY THE BOARD(S).

Date: ____________________, 20____
Month
Day
Signature(s) of Applicant(s)
Date: ____________________, 20____
Month
Day
Signature(s) of Property Owner(s)
if other than Applicant(s)
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GENERAL EXPLANATION OF VARIANCES
A variance is a legal right granted to a property owner to use property in a manner
prohibited by the Zoning Code. It has been said that a variance is an “escape valve” from
the literal terms of the ordinance which, if strictly applied to a property owner, would deny
all beneficial use of his land and thus amount to a confiscation.
A variance is not a personal license to the property owner. A variance runs with the land.
Under Iowa law, the Board of Adjustment [BOA], which has power to grant variances, is
an independent, quasi-judicial body, meaning that, while the Board members are
appointed by the City Council, they are not subordinate to the Council. Their actions are
reviewable only by the Iowa District Court. The BOA conducts a hearing with respect to
each variance application after notices are posted on the property and mailed to owners of
other properties within 200 feet of the property for which the variance is sought. That
hearing will normally be relatively informal, but the Board will hear testimony and review
documentary evidence in a manner similar to a court of law.
LeClaire’s Building and Zoning Enforcement Officer assists the BOA by reviewing variance
applications and preparing a report to send with the application to the Board before the
hearing. The primary purpose of that report is to provide background information to the
BOA, and to inform them generally of the nature of the request for a variance. In preparing
the report, the Zoning Officer will use information provided in the application for a variance,
and may contact the applicant for further details. However, applicants should be aware that
under Iowa law, they, not the City, are responsible for demonstrating that they are entitled to
the variance.
The Iowa Supreme Court has rendered several decisions involving variances, including:
Deardorf v. Board of Adjustment of Fort Dodge, 254 Iowa 380, 8 N.W.2d 78 (1962).
Board of Adjustment v. Ruble, 193 N.W.2d 497 (Iowa 974).
Graziano v. Board of Adjustment, City of Des Moines, 323 N.W.2d 233 (Iowa 1982).
Greenwalt v. Board of Adjustment, City of Davenport, 345 N.W.2d 537 (Iowa 1984).
Those cases give meaning to the requirement of the Iowa statute (Code Sec. 414.12.3 that
variances be granted only where unnecessary hardship will result. The Court has said
unnecessary hardship is shown by establishing all of the following elements:
1. The land in question cannot yield a reasonable return if used only as allowed in the zone
in which it is located.
2. The plight of the owner is not due to general conditions in the neighborhood which may
reflect the unreasonableness of the zoning ordinance itself, and
3. The use to be authorized by the variance will not alter the essential character of the
locality.
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